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COMPLAINT. 


i 

i 


Filed June 8, 1948. 

To the Honorable 

The Judges of the United States District Court 
For the District of Columbia. 

Plaintiff for his Complaint alleges: 



L That Plaintiff, Clarkson Manufacturing Company, is 
a corporation organized and existing under the laws of the 
State of Illinois, is a citizen of said State and of the United 
States and resides at and has its principal place of busi¬ 
ness at Nashville, Illinois. 

i 

2. That defendant, Lawrence G. Kingsland, is a citizen 
of the United States, is Commissioner of Patents of the 
United States, maintains his official residence within the 
District of Columbia, and is sued in his capacity as Com¬ 
missioner of Patents of the United States. 

3. That this is an action arising under the Patent Laws 
of the United States, to-wit: Section 4915, of the Bevised 
Statutes of the United States (Title 28, Section 63, U. S. 
Code); that no appeal has been taken to the United States 
Court of Customs and Patent Appeals, and that there are 
no adverse or opposing parties. 

v 

* t •» 

4. That prior to August 2,1940, and prior to January 7, 
1944, John L. Clarkson and Allton B. Jackson, citizens of 
the United States, and residing in the City of Nashville, 
State of Illinois, invented certain new and useful improve¬ 
ments in Loading Machines, for which they and plaintiff 
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believed themselves entitled to Letters Patent of the United 
States. That said John L. Clarkson and Allton B. Jackson 
and plaintiff having complied with the requirements of the 
Statutes of the United States in such cases made and pro¬ 
vided, filed in the United States Patent Office certain ap¬ 
plication for Letters Patent of the United States identified 
as Serial No. 349,488, filed August 2, 1940. That on Janu¬ 
ary 7, 1944, said John L. Clarkson and Allton B. Jackson 
filed in the United States Patent Office a certain applica¬ 
tion for Letters Patent of the United States identified as 
Serial No. 517,295 as a continuation of said application 
Serial No. 349,488 as to subject-matter common to said 
applications Serial No. 517,295 and Serial No. 349,488. 
That said applications Serial No. 517,295 and Serial No. 
349,488 each contained a written description of said im¬ 
provements in such full, clear, concise and exact terms as 
to enable any person skilled in the art or science to which 
it appertains to make, construct, compound and use the 
same, and said applications particularly pointing out and 
distinctly claiming the subject-matter upon which they 
believed themselves entitled to Letters Patent. That said 
applications. Serial No. 517,295 and Serial No. 349,488 as 
filed disclosed and claimed the subject-matter of the claims 
refused by the Patent Office, to-wit: Claims 22, 23, 24, 25, 
26, 27, 28 and 29 of application Serial No. 517,295. That 
plaintiff will produce in Court a duly authenticated copy 
of each of said applications, Serial No. 517,295 and Serial 
No. 349,488. 

5. That upon the filing of each of said applications, 
Serial No. 349,488 and Serial No. 517,295, said John L. 
Clarkson and Allton B. Jackson assigned to plaintiff, Clark¬ 
son Manufacturing Company, their entire rights, titles and 
interests in and to said improvements, in and to said ap¬ 
plications aforesaid and in and to all letters Patent and 
patent rights which may be granted or issued for said 
improvements. That said Assignments were duly recorded 
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in the United States Patent Office, to-wit: in Liber V184 
pp. 25-26 and in Liber R198 p. 383 of the Transfer of the 
Patents, respectively, Plaintiff will produce in Court 
authenticated copies of said Assignments. 

6. That on August 25,1945, said application. Serial No. 

517.295, was finally rejected by the Patent Office by the 
Examiner in charge thereof. That thereupon Plaintiff 
within six months from said final rejection appealed from 
said Examiner to the Board of Appeals in the Patent 
Office, complying in all respects with the provisions of the 
Patent Statute R. S. 4909 (Title 28, Section 57, U. S. Code) 
and the rules in such cases made and provided.! That 
thereupon the Examiner rendered a written Statement 
purporting to set forth the grounds of his Decision and all 
points involved in the appeal and furnished a copy thereof 
to Plaintiff. That thereafter, to-wit: on January 27, 1948, 
the Board of Appeals rendered a Decision affirming the 
Examiner and refusing plaintiff Letters Patent upon the 
subject-matter described in said application and particu¬ 
larly pointed out and distinctly claimed in said Claims 22, 
23, 24, 25, 26, 27, 28 and 29 of Application Serial No. 

517.295. That thereupon on February 26, 1948, Plaintiff 
petitioned said Board of Appeals for Reconsideration, but 
that on March 22,1948, said Board of Appeals denied said 
Plaintiff’s Petition. Plaintiff will produce in Court the 
file of said Application Serial No. 517,295. 

I 

7. That in consequence thereof Defendant has refused 
and still refuses to grant Letters Patent on said Applica¬ 
tion Serial No. 517,295 as prayed for in said application. 
Serial No. 517,295, on Claims 22, 23, 24, 25, 26, 27, 28 and 
29, which are germane to the subject-matter now in issue 
and for which Plaintiff was legally entitled to Letters 
Patent. 

Wherefore, Plaintiff demands judgment against the De¬ 
fendant, the Commissioner of Patents, ordering and requir- 


— 
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ing the defendant to grant unto Plaintiff the Letters Patent 
on Claims 22, 23,24, 25, 26, 27, 28 and 29, prayed for in the 
aforesaid application, Serial No. 517,295, and which are 
germane to the subject-matter, as this Court may deem 
meet. 

Clarkson Manufacturing Company, 
Brnninga & Sutherland, 

By John H. Brnninga, 

Its Attorneys, 

1004 Market Street, 

St Louis, Missouri. 

St Louis, Missouri, June 3, 1948. 

Bichard G. Badue, 

Of Co unsel, 

National Press Building, 

Washington, D. C. 

ANSWEB TO THE COMPLAINT. 

Filed July 22, 1948. 

To the Honorable the Justices of the District Court of the 
United States for the District of Columbia: 

1, 2, 3, 4, 5, 6. Defendant admits the allegations of 
paragraphs 1 to 6, inclusive. 

7. He admits that he has refused and still refuses to 
issue to plaintiff a patent containing any of claims 22 to 
29, inclusive, of the patent application Serial No. 517,295, 
filed by John L. Clarkson and Allton B. Jackson on Janu¬ 
ary 7, 1944, entitled Loading Machine. He denies that 
plaintiff is lawfully entitled thereto. He states that the 
said claims are unpatentable in view of the following prior 
patents, as will more fully appear from the statement of 
the examiner and the decisions rendered by the Board of 
Appeals of January 27,1948, and March 22,1948, copies of 
which will be furnished at the trial: 




X 
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! 

Joy, 

1,619,260, 

March 

! 

1, 1927, 

Whaley, 

1^39,625, 

Jan. 

5, 1932, 

Levin, 

2,047,589, 

July 

14* 1936, 

Cartlidge, 

2^)62,555, 

Dec. 

1, 1936, 

McGraw, 

2441,482, 

Dec. 

27, 1938, 

Anderschock, 

2J97469, 

April 

16, 1940, 

Doberstein, 

2^10,655, 

Aug. 

6, 1940, 

Cartlidge, 

2^16,546, 

Oct. 

1, 1940, 

Clarkson, 

2^70447, 

Feb. 

27, 1945. 


Profert of copies of these patents is hereby made. 

i 

W. W. Cochran, 

Solicitor, U. S. Patent Office, 
Attorney for Defendant. 

July 21, 1948. 

. i 

NOTICE OP INTENTION TO TAKE DEPOSITIONS. 
Dated September 12,1950. 

I 

Mr. E. L. Reynolds, Solicitor, * 

United States Patent Office, 

Washington, D. C., 

Attorney for Defendant. 

• j 

Dear Sir: 

Please take notice that on Tuesday, September 19, 1950, 
commencing at ten o’clock A. M. at Pittsburgh, Penn¬ 
sylvania, prevailing time, plaintiff in the above entitled 
cause will proceed to take the depositions of the following 
witnesses upon oral examination in accordance with the 
Federal Rules of Civil Procedure before a Notary Public 
or other officer authorized to take depositions at the regis¬ 
tered room of John H. Bruninga, Hotel William Penn, 
Pittsburgh, Pennsylvania: 


1 


. Hr. Ed Johnson 

. Sales Manager, Mining Department 
. Kennametal, Inc. 

. Latrobe, Pennsylvania 

' Dr. L. E. Yonng 
2138 Oliver Building 

Pittsburgh, Pennsylvania 

. ■ • ’ * ■ : ■ ; 1 

The taking of the foregoing depositions will be subject 
to adjournment from day to day until completed. . 

You are hereby notified that plaintiff will pay the ex¬ 
penses of defendant’s Solicitor from Washington, D. C. to 
Pittsburgh, Pennsylvania, and return. Furthermore, you 
are also notified that John L. Clarkson, one of the appli¬ 
cants of the application in suit, will testify at the trial and 
will be subject to cross-examination with reference to the 

* 4 'if ‘ * * 

testimony of the witnesses whose depositions are taken. 

John H. Brnninga, 

Attorney for Plaintiff. 

St. Louis, Missouri, 

September 12,1950. 

Tr. 159 PROCEEDINGS. 

(After argument by counsel for the parties:) 
Opinion of the Court 
: Filed October 17, 1950. 

The Court (Kirkland, J.): In the case of Clarkson Manu¬ 
facturing Company, a corporation, vs. John A. Marzall, 
Commissioner of Patents, being Civil Action 2368-48, the 

Court makes at the outset the following observations: 

• ’ • . * 

Through the industry of counsel and their competency, 
the record of the case has been very concise, very explicit 
and very illuminating. It is a joy to a judge to have ex- 



! 


Mbits which are in this very concise, bound form and pre¬ 
sent a united picture, rather than to have the judge search, 
as he does many times, through the evidence to try to build 
a picture piece by piece. I think both sides are to be com¬ 
plimented on their skill as professional lawyers in furnish¬ 
ing the Court with excellent argument as well as cases 
wMch they claim support their particular case, j 

The Court makes the following findings of fact and con¬ 
clusions of law: 

t 

• ■ " » 

The matter under review is one that entails a loading 

conveyor used in the mining of coal and appears to be a 
sectionalized loading conveyor wMch has a stationary for¬ 
ward section upon wMch Mr. Clarkson already has a 
patent, an intermediate section of locomotion and an ad¬ 
justable rear or tail section. 

Tr. 160 The intermediate section is mounted to swing on 
a vertical plane. The tail section, carried by the 
intermediate section, is adjustable, and also has the mo- 
bilily of both a horizontal and vertical plane swing. 

Counsel have agreed that the particular issue in this 
case revolves around Claims 22 to 29, and especially is 
controlling by the Claim No. 22. 

The Court finds first as a fact that the plaintiff corpora¬ 
tion is a proper plaintiff and is the assignee of whatever 
rights were involved when one John L. Clarkson and one 
Alton B. Jackson applied for a patent in this particular 
case. • 

The Court finds further that the parties are properly 
before this court and that the court has jurisdiction of the 
issue herein. 

Moving over to the second problem which counsel has 
suggested is involved by the issues in this case, namely, 
whether this is an old combination, old in the art, or 
whether the idea is patentable, the Court of course has 
certain guideposts by which it may reach a proper result 
These guideposts are, namely, that applicants for a patent 


have the duty of showing both the patentability and prior¬ 
ity; that a presumption of correctness follows decisions of 
the Patent Office, and. further in proceedings in equity to 
obtain patents, wherein the record is a mere repe- 
Tr. 161 tition of the record of the Patent Office and the 
new evidence is not important, or is most cumula¬ 
tive in nature, the finding of the Patent Office should as¬ 
sume well nigh dominating importance. 

A further guide to the Court lies in the fact that a new 
device, however useful it may be, must reveal a flash of 
creative genius to authorize the issuance of a patent. 

As late as the case of Besser v. Ooms, 81 U. S. App. 
D. C., at page 7, the Court reiterated that doctrine and 
also said that the question of invention is a question of 
fact to be determined by the Court. 

Another guide, to which the Court may turn, is the rule 
that a mere aggregation of various devices, old in the art, 
does not constitute a patentable invention, even though the 
assembly may produce a superior device; nor that a peti¬ 
tioner is entitled to a patent unless he bears the burden of 
showing more than mere mechanical going forward with 
component parts set out in prior patents. As an element 
of that burden the petitioner must demonstrate that his 
arrangement produces unusual or superior results in com¬ 
parison to the prior art. 

With those guides and the testimony before the Court, 
the Court finds as a fact that petitioner in this case and 
the plaintiff in the cause may have improved the gathering 
head and the loading conveyor, or he may have actually 
improved both, but it is believed that the improvements 
do not make a new and patentable combination of ele- 

• i 

ments. 

Tr. 162 The Court finds that patents were in existence 
of which this plaintiff had constructive notice 
and it is evident that from those patents and a study of 
them that the combination here sought is old in the art 
and was known to the art. 
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An improvement in one of the elements may make that 
element function better, but it is not believed that the 
change produces a new relationship as to make the old 
combination again patentable. 

Accordingly on the first issue in the cause, the Court 
will find as a fact that this is an old combination and that 

i 

it is not novel or new and that it is not patentable as such. 

Passing over to the second issue in the matter, namely, 
a determination of whether the combination of the gather¬ 
ing and the loading device, which is primarily concerned 
here in a terminal unit wherein there is not one but two 
pivots and that those are in turn raised or lowered accord¬ 
ing to conditions as one finds in the use of this machine, 
is new, becomes necessary. The Court finds as a fact that 
the art of the use of a pivot and the lowering or raising 
by means of hydraulic pressure under power generated 
from an electric machine is one that is old in the art and 
that it is well known among persons in this particular 
field of industry. 

While there may be great utility in the device it is not 
a situation where doubt might exist, and in the commer¬ 
cial use sufficient evidence would have to be ad- 
Tr. 163 duced by which this particular matter might be¬ 
come germane. 

The Court notices, in the testimony of the witness 
Thomas L. Stafford, taken September 19, 1950, at Pitts¬ 
burgh, and reported on page 31, called as a witness for 
the petitioner, that he has testified that these units are 
divisible. While they do work in combination, they are 
divisible and the Court finds it a fact that they are divisi¬ 
ble. Accordingly, the Court will find on this last point 
that there is nothing novel or new and that the subject 
matter of the terminal section adjusted relatively to the 
intermediate section by conventional hydraulic jacks is 
not new or novel and as a result is not patentable. 

Accordingly, as a matter of law, the Court concludes 
that the complainant has not made out the burden of proof 
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imposed open him in a cause of this nature and finds that 
the rejection of Claims 22 through 29 on the grounds of 
old combination by the examiner of the United States 
Patent Office and the Board of Appeals of that Office, are 
borne out by the testimony, which facts this Court also 
finds. 

As well, this Court finds that the rejection of claims 22 
through 29 as anticipated by the arts is also founded upon 
evidence and this the Court also finds as a fact of its own. 
The facts being found contrary to the complainant’s posi¬ 
tion, the burden of proof not being sustained, the prayers 
for relief will be denied and judgment will be 
Tr.164 denied and judgment will be entered for the de¬ 
fendant. 

Are there any further findings of fact or conclusions of 
law for either side? 

Mr. Miller: Not on my part, Your Honor. 

Mr. Bruninga: I would just like to read these over. I 
may say that I accept the ruling of the District Court in 
this circuit almost every time. 

The Court: That will be noted of record. 

Mr. Bruninga: However, I would like to look over the 
Court’s decision and findings of fact. 

COURT’S ADDITIONAL FINDINGS OF FACT. 

Filed November 10, 1950. 

(1) The issue in this suit is presented by the first claim 
• 22 reading as follows: 

“Claim 22. A gathering loader of the character de¬ 
scribed adapted for low-head-room mines, wherein a 
low locomotive carriage has material-gathering and 
conveying means mounted thereon to extend for¬ 
wardly at a low incline, adapted to actively engage 
and gather the material encountered at the front end 
and to convey the same upwardly and rearwardly, in 
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combination, a loading conveyor structure mounted on 
said carriage and receiving the material so gathered 
and conveyed, said structure extending rearwardly 
over, close to and beyond said carriage and having 
means adapted to deliver the material so received at 
the rear thereof, said loading conveyor structure in¬ 
cluding a section pivoted at its front end and adjacent 
the rear end of said first-named conveying means to 
swing vertically with reference to said carriage, and 
including a terminal section pivoted adjacent the rear 
end of said first-named section to swing vertically 
with reference to said first-named section and with 
reference to said carriage, said sections being mounted, 
constructed and arranged, when so swung, to clear 
said carriage and the ceiling of a mine in which the 
gathering loader operates, and power-operated means 
adapted, during the loading operation of said loading 
conveyor, to so swing said sections vertically.” 

* * * i 

(2) The prior art patents of Joy 1,619,260, issued to 
Joy Manufacturing Company; Cartlidge 2,062,555, Ander- 
shock 2,197,169, Doberstein 2^10,655 and Cartlidge 
2^16,546, all issued to Goodman Manufacturing Company; 
Whaley 1,839,625 issued to Whaley of the Meyers-Whaley 
Company; and Levin 2,047,589 issued to The Jeffrey Manu¬ 
facturing Company; all cited in Defendant’s Answer, each 
disclose a gathering loader adapted for use in mines; all 
embody a locomotive carriage having material gathering 
and conveying means at its front end, together with a load¬ 
ing conveyor structure mounted on the locomotive carriage 
to receive the gathered material, and extending' rear¬ 
wardly over the carriage to deliver the material at the rear 
end thereof into a mine car. 

(3) In the prior patents of Joy 1,619,260, Cartlidge 
2,062,555, Andershock 2,197,169, Doberstein 2^10,655 and 
Cartlidge 2*216,546, the loading conveyor structure has a 
single section pivoted at its front end to swing vertically 




and extending rearwardly over the locomotive carriage 
and such section is so swung by power operated means in 
the form of an hydraulic jack. 

(4) In the prior patent of Whaley 1,839,625 the loading 
conveyor structure extending rearwardly over the locomo¬ 
tive carriage is composed of two Sections, the front sec¬ 
tion of which is pivoted at its front end to swing vertically, 
and the rear section of which is pivoted to the front sec¬ 
tion to swing vertically; however, the rear section is at all 
times maintained parallel to the locomotive carriage; both 
sections are so swung by power operated means in the 
form of an hydraulic jack. 

(5) In the prior patent of Levin 2,047,589 the loading 
conveyor structure extends rearwardly over the locomotive 
carriage and is composed of two sections, the front section 
of which is pivoted about midway of its ends to swing 
vertically, and the rear section of which is pivoted to the 
front section to yield vertically for the purpose of prevent¬ 
ing large lumps of coal thereon from becoming lodged 
therebetween and the ceiling of the mine; however, only 
the front section is swung vertically by power operated 
means in the form of an hydraulic jack for the rear sec¬ 
tion simply yields to prevent lodgement of large coal 
lumps. 

(6) The patent of McGraw 2,141,482 relates to a logging 
conveyor for browing or stacking pulp-wood logs; it com¬ 
prises a carriage in the form of a tractor which has a 
series of articulated conveyor sections extending from in 
front of to over and beyond the rear of the carriage; the 
logs are laid on the first front conveyor section and are 
finally delivered by the rear conveyor section to brow or 
stack the logs. The third conveyor section extending over 
the carriage is so constructed and mounted that it can not 
be lowered close to the carriage. The conveyor sections 
are adjusted by hand and not by power operated means. 
The carriage is not moved forward and back to gather the 



logs, these being simply laid on the front section. The 
McGraw logging conveyor is not analogous to a gathering 
loader and can not be employed in low-head-room mines. 
It corresponds to a pit carloader which is a hand loader 
conveyor which was used in the transition period between 
hand-loading and mechanical loading. 

i 

(7) The machine of the application in suit distinguishes 
from the above enumerated prior patents in the following 
respects: It is a gathering loader particularly adapted for 
low-head-room mines, viz., 36 to 42 inch veins; the loading 
conveyor structure is not only mounted on a locomotive 
carriage to extend rearwardly and close to and beyond 
the carriage, but embodies a front section pivoted at its 
front end to swing vertically, and a rear or terminal sec¬ 
tion pivoted to the rear end of the front section; however, 
the terminal section is constructed and mounted to swing 
vertically not only with reference to the front section but 
also with reference to the carriage; the gathering loader is 
equipped with power operated means in the form of hy¬ 
draulic jacks which are under the control of the operator 
of the gathering loader during the loading operation to 
swing both sections vertically, as required, to always dear 
the roof of the mine and the transverse bars while per¬ 
mitting the terminal section to be moved down into the 
mine car. 

i 

(8) The gathering and loading of coal is in a special art 
The mine roof must be supported by props and transverse 
bars which decrease the head room by from 4 to 8 inches, 
and the Mine Laws and Regulations require that these 
props and transverse bars be set up to the coal face and 
to be set over the gathering and loading machine operating 
on the coal face. The floor and roof of a room are irregular 
with dips, rolls and swags following the coal vein. It 
adds considerable expense to levd the floor, requiring, as 
it does, the taking out of material other than coal, or re¬ 
quiring the leveling of the track, whether a rail track 



or a roadway. A gathering loader is a long machine on 
the order of about 35 feet, the front and rear ends of 
which tip as the locomotive carriage passes over the 
irregularities. The depth of the cut into the coal feed 
(face) is abont 8 feet and the gathering loader must travel 
back and forth to take successive cuts laterally; accord¬ 
ingly, if the tail end strikes the roof, it is liable to become 
broken, and if it strikes a cross-bar it is liable to knock it 
down, so that the roof is liable to drop and endanger the 
operator. 

(9) For 25 years the mining of low vein coal has been 
& problem since operators have been forced into the mining 
of low vein coal because of depletion of high vein coal 
seams and because of the superiority of the low 1 vein coal 
seams. Gathering and loading by hand is hard work, 
because a miner can not stand up but must work while 
bent over or on his knees; thus, in a low vein mine with a 
head-room of from 36 to 42 inches, the actual head-room 
is only from 32 to 36 inches on account of the vertical space 
taken up by the cross-bars. The development of pit load¬ 
ers, which are simply elevators on which the coal is loaded 
by hand, does not do away with hand-loading on the front 
of the machine. The development of gathering loaders 
for use in low vein mines has been intensive with a number 
of companies developing, manufacturing and marketing of 
machines for that purpose, the principal of which are Joy 
Manufacturing Company, Meyers-Whaley Company, Good¬ 
man Manufacturing Company and the Jeffreys Manufac¬ 
turing Company, as well as Clarkson Manufacturing Com¬ 
pany, all in competition. 

(10) The machine of the application in suit has gone 
into extensive use in low vein coal mines, viz., 36 to 42 
inches veins. It is now the only machine which has been 
able to gather coal from the coal face and load the same 
into coal ears at the rear of the machine in such mines 
without requiring leveling of the mine floor. It has re- 


placed other makes of machines, including the Meyers- 
Whaley machine, although the machine of the application 
in suit has been sold at a price Three Thousand Dollars 
($3,000.00) higher. The Joy, Goodman, Jeffrey and 
Meyers-Whaley machines are not constructed to and have 
not been able to gather and load coal in such low vein 
mines without requiring leveling of the floor. The ability 
of the machine of the application in suit to do so has been 
due to the construction, as set forth in Finding (7) supra. 

(11) The gathering loader of the application in suit 
constitutes a substantial advance in this art. It enables 
operators to work seams which they otherwise could not 
work mechanically and would not be possible to work 
mechanically, and the operators have been forced to mine 
low vein coal seams. The particular advantage in that 
respect is available only in the machine of the application 
in suit. 

_i 

James B. Kirkland, 
Judge. 

St Louis, Missouri, 

November 1, 1950. 


JUDGMENT. 

> 4 

m 

Filed November 10,1950. 

, j; 

l 

This action came on to be heard at this term and there¬ 
upon, upon consideration thereof, it is this 10 day of No¬ 
vember, 1950, 

Adjudged that the complaint be and it is hereby dis¬ 
missed with costs against the plaintiff. 

I 

i f 

Jam68 R. TTii»)r1<uvl 


• PLAINTIFF’S MOTION FOE A NEW TRIAL. 

Filed November 19, 1950. 

' Plaintiff, Clarkson Manufacturing Company, hereby pre¬ 
sents this Motion for a New Trial and prays that this Court 
open the Judgment, make new Conclusions of Law and 
direct the entry of a Judgment in favor of plaintiff. 

We do not ask this Court to amend its Findings of Fact 
or make new Findings of Fact, because Plaintiff’s Pro¬ 
posed Additional Findings of Fact, in the opinion of Plain¬ 
tiff’s attorney, warrant a Judgment in favor of Plaintiff. 
It will not even be necessary to refer to the testimony, but 
only to those Findings. This is really a case involving 
errors of law apparent from the Record in this case, so that 
no new testimony is necessary. 

The Chums in Suit Properly Define the Improvement 

The position of the Patent Office, again advanced by the 
Commissioner’s solicitor at the trial, has been that the 
claims are for aggregations and do not properly define the 
subject-matter, because they recite the gathering mechan¬ 
ism at the front of the machine in the preliminary state¬ 
ment of the claim, rather than specifying only the loading 
conveyor at the back of the machine; and that Plaintiff 
has attempted to repatent the entire machine rather than 
the improvement in the loading conveyor. As we under¬ 
stand it, this Court’s decision held the claims invalid at 
least in part on that ground. The question here presented 
involves an important question of law, which we ask this 
Court to reconsider. 

Williams Co. v. United Shoe Mach. Co., 316 U. S. 364, 
is on all fours with this case, not only on the question of 
law, but even as to the application of the law to the facts, 
which closely parallel the facts in this case. Plaintiff’s 
attorney in fact carefully pattern the claims to conform 



to that decision and the Patent Office was so told during 

the prosecution of the application in -suit. 

... • 

The patent in that case involved a machine, p. 365, for 
lasting shoes in which the shoe upper, its lining and counter 
are placed on a wooden last with an insole tacked to the 
bottom, and the protruding edges of the materials are 
wiped over the insole and tacked down on the sole; all of 
that was covered in the patentee’s 1915 patent. The pat¬ 
ent in suit p. 366 was for an improvement on the lasting 
machine of the earlier patent, and that improvement re¬ 
cited a new combination of elements for operation of the 
wipers and tackers in fixed relation to each other and to 
the heel of the last and for positioning the last during the 
operation partly by manual adjustment. 

i 

The claims of the patent in suit p. 368 variously speci¬ 
fied “a machine of the class described having, in combina¬ 
tion, . . . “a lasting mechanism of the class described 
having, in combination, . . “in a machine of the class 
described, the combination . . 

j 

As stated p. 365: 

! 

“The defendant sought certiorari on the ground that 
the claims were invalid under recent decisions of this 
court because they constituted attempts to repatent a 
broad combination of old devices—bed lasters and 
automatic tackers—and embodied only aggregations 
of new unpatentable mechanisms with old mechanical 
combinations.” 

Further, p. 368: \ 

“The petitioner, however, contends that the breadth 
of the claims in suit is such that, instead of patenting 
the combinations claimed as improvements over the 
prior art, and restricting the claims to the improve¬ 
ments, the patentee sought to blanket every machine 


• See pages 377-379 for samples of complete claims. 



which combines the old bed laster with the equally 
old automatic tacking device. It is said that our de- 
sions in Bassick Mfg. Co. v. Hollingshead, 298 U. S. 
> 415, and Lincoln Engineering Co. v. Stewart-Warner 
Corp., 303 U. S. 545, forbid any such extension of the 
patent monopoly.” 

After referring to the claims and the preliminary state¬ 
ments or introductory phrases thereof, quoted above, the 
Court says p. 369: 

. . Such preliminary statement is commonly and 
properly used to specify the type of machine in which 
the claimed subsidiary combination of elements works 
an improvement over the prior art In describing the 
novel combinations embodied in the claims, it was 
necessary to make reference to certain portions of the 
machine in connection with which the new combina¬ 
tions were to operate and with which they were to 
dovetail, but, in mentioning these other mechanical 
parts, the claim does not purport to embody them as 
elements of the claimed combination.” 

The Court then refers to a situation in a washing ma¬ 
chine and says p. 369: 

“. . . It would be difficult to describe an improve¬ 
ment in a washing machine without naming such a 
machine as the thing to which the patent is addressed, 
and equally difficult to refrain from referring to 
various parts of the machine, such as the tub or the 
motor which actuates the washer. But it has never 
been thought that a claim limited to an improvement 
in some element of the machine is, by such reference, 
rendered bad as claiming a monopoly of tubs or mo¬ 
tors used in washing machines.” 

The Court then considers previous decisions of the Court 
p. 370, which are the same as relied upon by the Patent 


Office, and involving the now well known automobile greas¬ 
ing apparatus, comprising a grease gun, a coupler and a 
pin fitting on the part to be greased, as not properly claim¬ 
able in combination and says p. 370: ! 

“ . . Had the claim merely recited that it applied 
to an improved type of pin fitting to be used in con¬ 
nection with grease guns and couplers, the claim for 
the pin fitting would have been good, and would not 
have been rendered bad by the statement that the fit¬ 
ting was intended for use in connection with those 
other instrumentalities.” 

i 

It will be apparent that the claims in this suit repre¬ 
sented by the typical claim 22 quoted in Plaintiff’s Pro¬ 
posed finding (1), are drawn as specifically approved by 
the Supreme Court in the 'Williams-United Case. In fact. 
Plaintiff’s attorney took pains to do so. It is true that 
the preliminary statement in claim 22 Is. 6 and 7 up to 
“in combination”, goes somewhat further than reciting 
•“a gathering loader . . .”, but that was specifically fore¬ 
cast as being permissible by the Supreme Court’s state¬ 
ment pp. 369, 370, that claims for an improvement in a 
washing machine could properly refer to the tub Or motor, 
and that a claim for an improved type of pin fitting for a 
greasing apparatus could properly recite in .-the prelimi¬ 
nary statement a grease gnn and a coupler, without render¬ 
ing the claim bad as attempting to repatent the entire 
washing machine or the entire greasing apparatus, respec¬ 
tively. i 

In this case recitation of the gathering mechanism at 
the front of the machine as well as the locomotive carriage 
itself was done so as to specify the environment in a gath¬ 
ering loader having a loading conveyor receiving mate¬ 
rials from the gathering mechanism, as distinguished from 
such a thing as a pit car-loader because of the fact as set 
out in Finding 8, a gathering loader is a long machine on 
the order of 35 feet, the front and rear ends of which lip 


as the locomotive carriage passes over irregularities in the 
floor of the mine* The improvement, however, is recited 
in the part of the claim following “in combination” L 7, 
namely, in a loading conveyor structure as recited in the 
claim. The claim, therefore, is patterned after what the 
Supreme Court approved in the Williams-United Case. 

' The Patent Office has never contended that the loading 
conveyor structure so recited in the claims is an aggrega¬ 
tion. Indeed, that could not be, because there is a close 
cooperation between the section pivoted at its front end 
and the terminal section, not simply in providing two 
pivots, but that the terminal section is pivoted to swing 
vertically, not only with reference to the front section, but 
also with reference to the carriage, so that both sections 
clear the carriage and the ceiling of a mine in which the 
gathering loader operates. Finally, power operated mech¬ 
anism is provided adapted during the loading operation 
of the loading conveyor to swing both sections vertically. 

In this case the claiming of loading conveyor structure 
is not invalid because its novelty is too broad at the point 
of novelty; for in that respect the Supreme Court has made 
a distinction when the claim is a combination claim. In 
Faulkner v. Gibbs, 338 U. S. 267, pp. 267, 268, the Supreme 
Court says: 

“The record, briefs and arguments of counsel lead 
us to the view that Halliburton, supra, is inapposite. 
We held the patent invalid because its language was 
too broad at the precise point of novelty. In the in¬ 
stant case, the patent has been sustained because of 
the fact of combination rather than the novelty of any 
particular element.” 

The Subject-Matter in Suit Is Patentable Under the Law. 

We submit that in this case the application of the law 
to the facts, as set out in Plaintiff’s Proposed Additional 
Findings of Fact, renders the claims patentable. We want 
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to observe here that R. S. 4915, 35 U. S. C. 63, specifically 
provides that the Court 

. . may adjudge that such applicant is entitled, 
according to law, to receive a patent for his invention, 
as specified in his claim or for any part thereof, as the 
facts in the case appear.” 

We realize the burden cast upon an applicant for a 
patent in a proceeding under R. S. 4915, but again, we 
submit that on the facts as they appear in this case we 
have sustained that burden. We also want to observe that 
a suit under R. S. 4915 is a suit de novo, Bouchers Inven¬ 
tions v. Sola Elec. Co., 131 P. 2, 225, C. C. A. D. CL Fur¬ 
thermore, while in a case of this kind the Findings of the 
Patent Office are undoubtedly entitled to a great weight, 
the conclusions involve a question of law; Bryson v. Clark, 
92 F. 2d 720, 722, C. C. P. A. 

We are not unmindful of the fact that in order to be 
patentable the subject-matter must involve invention, as 
distinguished from mechanical skill. This Court citing 
Besser v. Ooms, 81 U. S. App. D. C., p. 7,154 F. 2d 17, said 
that the subject-matter “must reveal a flash of creative 
genius to authorize the issuance of a patent.” The Court 
of Appeals referred to Cuno Company v. Automatic Com¬ 
pany, 314 XJ. S. 84, 91, where the complete expression is 

"... That is to say the new device, however useful 
it may be, must reveal the flash of creative genius, 
not merely the skill of the calling.” 

! 

In Jungersen v. Osbey & Barton Co., 335 U. S. 560, 566, 
the Supreme Court in citing that case uses the expression: 

j 

. . was not an exemplification of inventive genius 
such as is necessary to render the patent valid.” 

In other words, the question is one: Did the subject-matter 
involve invention, or the skill of the calling, that is of 
those skilled in this art? 




Of course, as this Court said: 

"The question of invention is a question of fact to 
be determined by the Court” 

However, as in any other legal proceeding this Court must 
determine the question "as the facts in the case may ap¬ 
pear,” R. S. 4915, that is from the evidence before it In 
this case the Court should put itself in the position of those 
skilled in this art and see what they did and what they 
did not do. 

What are then the facts in this case? For 25 years the 
mining of low vein coal has been a problem and the de¬ 
velopment of gathering loaders for use in those low vein 
mines has been intensive with a number of companies 
developing and marketing machines for that purpose, 
Finding (9). The Joy Company tackled that problem in 
1924 with a conveyor structure having a single section 
pivoted at its front end and that was adhered to by the 
Goodman Company with applications filed from 1933 to 
1939, Findings (2) and (3). In fact, the Plaintiff company 
did likewise until the development of the machine involved 
in this suit The Myers-Whaley Company in 1930 brought 
out a conveyor structure composed of two parts, but with 
the rear section maintained at all times parallel to the 
locomotive carriage. Findings (2) and (4). The Jeffrey 
Company in 1933 brought out a conveyor structure com¬ 
prising 2 sections, but with the rear or terminal section 
simply yielding to prevent lodgement of large coal lumps 
and with only the front section swung vertically by power, 
Findings (2) and (5). None of those machines are con¬ 
structed to and have not been able to gather and load coal 
in such low vein mines without requiring leveling of the 
mine floor, Finding (10). The machine of the application 
in suit is the only machine which has been able to gather 
coal from the coal face and load the same into coal cars 
at the rear in such mines without requiring leveling of 
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the mine floor, and the ability to do so is due to the con¬ 
struction of the machine. Finding (10). The gathering 
loader of the application in suit has replaced other makes 
of machines and constitutes a substantial advance in this 
art; for it enables operators to work seams which they 
otherwise could not work mechanically, and the particular 
advantage in that respect is available only in the machine 
of the application in suit. Findings (10) and (ll).j 

The machine of the application in suit does not simply 
involve the employment of two pivots instead of one. 
Myers-Whaley in 1930 produced such a machine with two 
pivots, Findings (2) and (4), but it did not solve the 
problem. The Jeffrey Company in 1933 produced such a 
machine with two pivots, Findings (2) and (5), but it did 
not solve the problem. The machine of the application 
in which the terminal section is constructed to swing 
vertically, not only with reference to the front section but 
also with reference to the carriage, and with both power 
operated under the control of the operator during loading, 
did solve that problem. 

The question of whether a given improvement involved 
invention, whether we call it a flash of creative genius or 
an exemplification of inventive genius, as distinguished 
from mere mechanical skill, that is within the skill of the 
calling, is a matter which is to be determined by the his¬ 
tory of the art, and particularly what those skilled in the 
art thought of it Surely, with the problem acute 25 years 
ago and with attempts at solution for that period with no 
solution by others, can it be said that what the applicant 
here did was obvious and involved only the skill of the 
calling? 

•_i 

Goodyear Tire & Rubber Company v. Ray-O-Vac Com¬ 
pany, 321 U. S. 278, was decided February 28, 1944, after 
the decision in the Cuneo-Automatic Case. The case in¬ 
volved a simple thing, namely, providing a battery with a 
metal sheath to prevent it from swelling. The Supreme 


i 
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Court in affirming the lower Courts on invention and 
patentability and in summarizing what it had previously 
said in other decisions (cited in the footnote) makes the 
following philosophical statement p. 279: 

“Viewed after the event, the means Anthony adopted 
seem simple and such as should have been obvious to 
those who worked in the field, but this is not enough 
to negative invention. During a period of half a 
century, in which the use of flashlight batteries in¬ 
creased enormously, and the manufacturers of flash¬ 
light cells were conscious of the defects in them, no 
one devised a method of curing such defects. Once 
the method was discovered it commended itself to 
the public as evidenced by marked commercial success. 
These factors were entitled to weight in determining 
whether the improvement amounted to invention and 
should, in a dose case, tip the scales in favor of 
patentability.” 

That view of the Supreme Court is well substantiated 
by the decisions of the Court of Appeals for this circuit. 

Levin v. Coe, 132 F. 2, 589, decided November 2, 1942, 
after the Cuno Automatic Case, and while the present 
Chief Justice Vinson was one of the judges on that case, 
the Court said p. 596: 

“In Carbide and Carbon Chemicals Corporation v. 
Coe, 1938, 69 App. D. C. 372,102 F. 2d 236, and again 
in Thornton v. Coe, 1938, 69 App. D. C. 383, 102 F. 2d 
247, we recognized the principle that satisfaction by a 
method or device of an old and recognized want is 
highly persuasive of an invention. The basis of that 
doctrine is that otherwise the mere skill of the art 
would normally have been called into action by the 
known want. The doctrine is authenticated by lead¬ 
ing cases too numerous to mention. We cited them in 
the two cases just referred to.” 
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u . . . It is also settled in the law of patents that 
the fact that all of the elements entering into a com* 
bination are old does not necessarily negative the 
existence of invention.” 

“. . . Such a combination may be patentable in* 
vention if it produces a new result, or an old result in 
a new or more efficient way.” 

u . . . The fact that the combination later appears 
to be a simple one does not necessarily negative the 
presence of a high degree of inventive genius.” 

I 

In Lucke v. Coe, 69 P. 2d 379, C. C. A. D. C., the Court 
said p. 383: 

, i 

“. . . All the patents relied upon by the Patent 
Office as anticipating Lucke’s device were before these 
engineers, yet, highly skilled in the art as they were, 
they were unable to do what Lucke has done; namely, 
produce a machine that is a greater advance over the 
prior art than any one of the patents referred to by 
the Patent Office tribunals. It is comparatively easy, 
now that the Lucke device is in evidence, to take this 
and that from the references and achieve a nunc pro 
tunc solution of the problems confronting Lucke when 
he made his invention. We rule, therefore, that the 
claims denied by the Patent Office should be allowed.” 

In Hartford-Empire Co. v. Coe, 87 F. 2d 741, C. C. A. 
D. O, Justice Van Orsdel, with his years of experience in 
oatent case, states the position of the Patent Office at p. 
744: | 

“In the last analysis the claims here in issue were 
refused by the Board of Appeals, and the court below, 
upon the unwarranted assumption that one skilled in 
the art, prior to Peiler’s discovery, possessed-all the 
knowledge that Peiler possessed after applying to this 
problem for years all his superior skill in this art.” 



— 2d— 


\ 


/ 


He answers the same as follows 

“ We have had occasion in many instances to 
condemn the hindsight nnnc pro tone method em¬ 
ployed to justify the refusal of valuable inventions in 
which the patentees are entitled to the protection 
afforded by the Constitution and the laws.” - 

The above decisions are based upon what one skilled in 
the art to which the subject-matter relates would have 
done and how they viewed the prior art as related to the 
subject-matter before the Court We have here the highly 
skilled in this art Johnson and Stafford, that there was 
a serious problem for 25 years in the mechanical gather¬ 
ing and loading of low vein coal; that prior machines 
could not do that without requiring expensive leveling of 
the mine floor; that they were not constructed to and have 
not been able to do so; that the ability of the machine of 
the application in suit to do so is due to its construction 
and mode of operation of the elevating conveyor; and that 
it constitutes a substantial advance in this art and enables 
operators to work seams which they otherwise could not 
work mechanically. That is history. As the Court of Ap¬ 
peals for the Second Circuit said in Ray-O-Vac Co. v. 
Goodyear Tire and Rubber Co., 136 F. 2d 159,160, in con¬ 
sidering the evidence before it and holding the patent 
valid:' 

“. . .It was but an application of Justice Holmes’ 
observation—‘The life of the law has not been logic; 
it has been experience.’ ” 

As noted above, the Supreme Court affirmed the Court of 
Appeals, 321 U. S. 275, 279. 

In Kurtz v. Belle Hat Lining Co., 280 F. 2d, C. C. A. 2, 
Judge Hough, highly experienced in patent cases, said 

p. 282: 

“If we viewed this hat lining, or any hat lining, in 
the light of our own experience, it would appear trivial 
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and unworthy of the dignity of patent protection; but, 
looking at it through the evidence and (we hope) with 
the eyes of the hat-lining trade* this patent represents 
a large and snccessfnl business. It is, in the tnjnda of 
all those who deal in hat linings, of the utmost impor¬ 
tance.” 

. i 

It is, therefore, respectfully submitted that on the evi¬ 
dence before this Court, this Court is warranted to hold 
the subject-matter of the application in suit as ex press e d 
in the claims, patentable, and to enter a Judgment author¬ 
izing the Commissioner to issue the patent 

Respectfully submitted, 

Bruninga & Sutherland, 

By John H. Bruninga, 

Attorneys for Plaintiff. 

i 

St Louis, Missouri, 

November 17, 1950. 

ORDER. 

i 

Filed November 20,1950. 

Upon consideration of plaintiffs Motion for a New 
Trial, and the points and authorities appended thereto, 
it is by the Court this 20th day of November, 1950, 

Ordered that the said Motion for a New Trial be, and 
the same is hereby, denied. 

(Signed) James R. Kirkland, 

Judge. 
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NOTICE OP APPEAL TO THE UNITED STATES 
COURT OF APPEALS FOE THE DISTRICT 
OF COLUMBIA. 

Filed December 15, 1950. 

Notice 1 is hereby given that Clarkson Manufacturing 
Company, a corporation, Nashville, Illinois, plaintiff above- 
named, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia Circuit from the final 
judgment entered in this action on November 10,1950, and 
from the order of the Court denying plaintiff’s motion for 
a new trial entered in this action on November 20,1950. 

John H. Bruninga, 

Attorney for Appellant Clarkson 
Manufacturing Company, 

1004 Market Street, 

St. Louis 1, Missouri. 

St. Louis, Missouri, 

December 6,1950. 

PRAECIPE. 

Hied December 15,1950. 

Will you please incorporate in the transcript of record 
on appeal to the United States Court of Appeals for the 
District of Columbia Circuit, in the above-entitled case, 
the following: 

(1) Complaint. 

(2) Answer. 

(3) The reporter’s transcript of evidence. 

(4) The following documentary exhibits: 

(a) Plaintiff’s Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14 (and 15). 
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(b) Defendant’s Exhibits A, B, C, D, E, F, G, H, I, 
J, K, L, and M. 

(5) Depositions of John W. Compton and Edwin H. 
Johnson. 

i 

(6) Beport of the Oral Opinion of the District Court. 

(7) Findings of Fact and Conclusions of Law. 

i 

(8) Judgment. 

(9) Plaintiff’s Motion for New Trial. 

(10) Order Over-ruling Motion for New Trial. I 

(11) Notice of Appeal. 

(12) All docket entries. 

(13) This Praecipe. 

i 

DOCKET ENTRIES. 

i 

Complaint Filed June 8, 1948. 

* ! 
j 

Answer Filed July 22, 1948. 

i 

Oral Opinion of District Court, including Findings of 
Fact and Conclusions of Law, filed October 17,1950. 

l 

Court’s Additional Findings of Fact filed November 10, 
1950. 

Judgment Filed November 10, 1950. 

Plaintiff’s Motion for a New Trial, Filed November 19, 
1950. j 

Order Denying Motion, Filed November 20, 1950. 

i 

Notice of Appeal filed December 15, 1950. 

Praecipe filed December 15, 1950. 


PLAINTIFF’S EXHIBIT 15. 


Pending Application of John L. Clarkson and Alton B. 
Jackson, Filed January 7,1944, Serial Number 517,295, 
for IMPROVEMENT IN LOADING MACHINE. 


! DN 3232A 

This application is a continuation of application Serial 
No. 349,488, filed August 2,1940, as to subject matter com¬ 
mon to the application. 

This invention relates to gathering and loading ma¬ 
chines, more particularly of the low-head-room type de¬ 
signed for use in coal mines for gathering coal from the 
face being worked and for loading the same on mine cars. 

Many mines are of economic importance even if the veins 
are low—some of such veins are as low as thirty-six inches. 
Difficulties are encountered in operating while not only 
gathering but also while loading the material in a car 
under such low-head-room conditions. In some cases tim¬ 
bers still further reduce the head room. In many mines 
the veins are not level but up and down so as to require the 
machine to move uphill and downhill. Under such condi¬ 
tions, therefore, the gathering loader must not only be 
articulated to operate under such conditions, but must be 
capable of frequent adjustments and adaptation to such 
conditions. 

One of the objects of this invention, therefore, is to pro¬ 
vide a gathering loader which will operate in such a low 
vein and under the conditions described, but which will 
have ample power to handle a large tonnage. 

Another object is to provide such a gathering loader 
structure which will be flexible so as to be able to gather 
and convey the material under the varying conditions de¬ 
scribed and from any point over a wide space, and to de- 




liver the same to cars positioned in various ways with 
reference to the loading machine. 

i 

Farther objects will appear from the following descrip¬ 
tion taken in connection with the accompanying drawings, 
in which: 

* • 

Figure 1 is a plan view partly in section of the forward 
end of a gathering and loading machine embodying thin 
invention, the machine, as shown being of the caterpillar 
type; 

1 

Figure 2 is a side elevation of Figure 1; j 

figure 2a is a detail illustrating the operation of the 
lump-breaking device; 

Figure 3 is a plan view partly in section of the rear end 
of the machine; 

j 

figure 4 is a side elevation of figure 3; 


figure 8 is an enlarged sectional detail of figure 4. 


Generally stated, and in accordance with an illustrative 
embodiment of this invention, the gathering loader com¬ 
prises a locomotive carriage, which in the particular em¬ 
bodiment is low, for propelling the entire gathering-loader 
organization and power-operated means is connected for 
driving the various, parts of the gathering and loading 
mechanisms. This carriage may be of any suitable type, 
examples of which are caterpillar and track types. Mate- 
rial-gathering and conveying means is mounted on this 
carriage to extend forwardly at a low incline and thi« 
means is adapted to actively engage and gather coal en¬ 
countered at the front end of the loader, L e., from the floor 
of the vein and even from the face thereof, and convey 
the same upwardly and rearwardly and to deliver the 
material onto a loading conveyor structure. This latter ex- 

i - 

i 

* i 







tends rearwardly over, close to, and beyond the carriage 
to deliver the material so received at the rear thereof. The 
loading conveyor stmctnre has a section which is pivoted 
at its front end and adjacent the rear end of the elevating 
conveyor to swing vertically with reference to the car¬ 
riage, and has a terminal section which is pivoted at its 
front end adjacent the rear end of the first-named section 
to swing vertically with respect thereto into and out of 
the plane thereof and with reference to the carriage. These 
sections of the loading conveyor structure are so mounted, 
constructed and arranged, when so swung, to clear the 
carriage and the ceiling of a mine in which the gathering 
loader operates. A stationary or fixed section, forming a 
hopper, may be provided between the first-named section 
of the loading conveyor structure and the elevating con¬ 
veyor. Power-operated means is provided adapted, dur¬ 
ing the operation of the loading conveyor, to swing the 
first-named section of the loading conveyor structure ver¬ 
tically and also to swing the terminal section vertically 
with respect to the first-named section and with reference 
to the carriage. The terminal section may be swung with 
the first-named section and also vertically independently 
of the latter. The terminal section is also mounted to 
swing horizontally, and power-operated means may also be 
provided for effecting such horizontal movement. The 
loading conveyor structure has conveying means, such as 
flights, and this means may comprise a flight assembly 
which may extend from the front of the loading conveyor 
structure to the rear end of the terminal section. This 
flight assembly may be flexible, even universally, so as to 
flex laterally in accordance with the horizontal adjust¬ 
ments, as well as with vertical adjustments, of the movable 
sections of the loading conveyor structure. The material¬ 
gathering means may be swiveled on the carriage to swing 
horizontally as well as to swing vertically, and the fixed 
section may be mounted above the swivel. 
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Referring now to the drawings, and more particularly 
to Figures 1-8, the machine selected for illustration com¬ 
prises a locomotive carriage, indicated generally at 1. Ex¬ 
tending forwardly from the carriage at a low level at the 
ground is a long supporting bracket 2 which carries the 
forward conveyor structure indicated generally at 3 and 
including at its forward end gathering means including a 
pair of gathering chains 4 equipped with gathering arms 
or picks 5. The gathering devices are adapted to gather 
the material at the front of the machine from the face of 
the vein and after passing the same over the shoe 6, to 
deliver the material to an elevating conveyor 7. This ele¬ 
vating conveyor receives the material from the gathering 
means and it extends partly over the carriage to deliver 
it to a conveyor structure for loading. 

The elevating conveyor 7 terminates at its end at 8 over 
the forward end of a delivery or loading conveyor, indi¬ 
cated generally at 10, so that the latter receives the ma¬ 
terial from the former. The conveyor structure 10 extends 
rearwardly over and beyond the carriage 1 and it is sec- 
tionalized. 


i 

A stationary section 9 is fixed upon the bracket 2 so as 
to provide a hopper. A section 11 is pivoted at its front 
end at 12 adjoining the stationary, section 9 and adjacent 
the elevating conveyor for vertical swinging movement 
with respect to the carriage and the stationary section. 
The terminal section 13 is jointed to the section 11 for both 
vertical and horizontal movements with respect thereto 
and with reference to the carriage, and the terminal sec¬ 
tion 13 is movable into and out of the plane of the sec¬ 
tion 11. 


In Figures 1 to 8, inclusive, the machine is provided with 
caterpillar treads and all of the mechanism is mounted on 
the carriage. In Figures 9 to 13 the carriage is of the track 
type provided with driving wheels 100 moving on a track 
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101. The structures may, however, be otherwise similar so 
that further detailed description is therefore unnecessary. 

The forward conveyor 3 is mounted on the bracket 2 for 
both vertical and horizontal swinging movements in order 
that its front end may be moved to any position, relative 
to the carriage 1, so that material may be gathered from 
any point. In order to provide for such vertical and hori¬ 
zontal movement, and, at the same time, to keep the ma¬ 
chine low enough to operate in such a low vein as above 
mentioned, the following structure is provided; 


A driving motor, not shown in the drawing, is mounted 
upon the carriage 1 and connected, as will now be de¬ 
scribed, to drive the conveyor 7. The same motor may also, 
if desired, be connected to propel the carriage 1. 

The motor is connected by any suitable driving connec¬ 
tions, not shown, to drive a vertical shaft 31, suitably 
journalled in the bracket 2. 


This drive for the gathering devices may be similar to 
that described in patent No. 1,904,355, issued to John L. 
Clarkson on April 18,1933. In order to elevate the boom 3 
of the front conveyor, a pair of hydraulic jacks 53 is pro¬ 
vided, one on each side of the boom 3. Each of these jacks 
is pivoted at 54 to an ear 55 on the bracket 20. At its for¬ 
ward end the jack is pivoted at 56 to a member 57 pivoted 
on the boom 3. A suitable hydraulic pump, circulating a 
pressure fluid such as oil, may be connected to supply the 
jacks 53. As these hydraulic connections may be of any 
suitable type well known in the art, they are not illustrated 
in the drawing. 


The gathering mechanism, illustrated at 4 and 5, may be 
similar to that described in the above mentioned patent 
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This comprises a pair of chains 4 passing over upper and 
lower sprockets 62 and 63, respectively, so that the gather¬ 
ing arms or picks 5 move in orbital paths. This movement 
is inward toward the middle of the conveyor at the lower 
end of snch path, then upward along the conveyor, and 
then around the upper sprocket 62 to the return path. 


The loading conveyor (Figure 2) is arranged in three 
sections. The front section 9 as shown, is fixed on ,thie 
bracket 2, as already pointed out, and has pivoted thereto 
at 12 the section 11; and the terminal section 13 is hinged 
to the section 11 at 73. 


Swivelled on the pin 67 is a bracket 68, which has se¬ 
cured thereto a member 69 which extends forwardly of the 
pin 67 and terminates at its forward end in an arcuate 
edge 70 which lies flush with the floor of the section .11 
adjacent a concave arcuate edge 71 on said floor. The 
arcs of the edges 70 and 71 are concentric with the pin 67, 
so that as the member 69 swivels on said pin it provides a 
substantially continuous floor for the conveyor. The mem¬ 
ber 69 is provided with pivot bearings 72, to which the 
section 13 is pivoted by means of short pivot pins 73. Thus, 
the pin 67 provides a swivel connection for swinging the 
section 13 horizontally, while the pivots 73 provide a 

hinged joint for swinging said after section 13 vertically. 

' * , ! * 

The rear end of the section 11 is supported by a hoisting 
device, shown in the form of a hydraulic cylinder 74 (Fig- 
nre 7). 


In order to take care of the vertical swinging movement 
of the section 13, the bracket 68 is provided with ears 85 
upon which are pivoted hydraulic cylinders 86, whose other 
ends are similarly pivoted at 87 to the section 13. 


i 






The lateral swinging movement of the section 13 is accom¬ 
plished by means of a pair of hydraulic jacks 95 (see Fig¬ 
ures 6 and 7), one on each side of the pivot pin 67. 


These jacks are operated in opposite directions, i. e., one 
is retracted while the other is extended, in order to swing 
the after section to one side or the other. 

A suitable hydraulic pump and a suitable system of pip¬ 
ing for the pressure fluid, together with suitable control 
valves for operating the several jacks in the desired man¬ 
ner, are provided. These have not been illustrated, how¬ 
ever, as they may be of any suitable construction, well 
known in the art 

The conveyor chain which forms the moving element of 
the loading conveyor, comprising the sections 9, 11, and 
13, may be of the single chain type, comprising a chain 88, 
which is universally flexible, that is, flexible in two direc¬ 
tions and which has mounted thereon a series of transverse 
flights 89, said flights being mounted at their middle points 
on the chain 88. In order that this movable chain may 
move easily around lateral curves when the section 13 is 
s w un g horizontally, the sections 11 and 13 are provided 
with side flanges 90 and 91, respectively. 


The flexibility of the machine will be apparent by con¬ 
sideration of Figures 9 to 13, inclusive; for although the 
illustrations have a track-mounted gathering loader the 
advantageous features are also present in the caterpillar 
type gathering loader. 

The gathering mechanism will gather the material from 
the face of the vein and the coal or other material is then 
carried by the elevating conveyor 7 to the fixed section 9 
which forms a hopper. The gathering mechanism is capa¬ 
ble of vertical and horizontal movements, not only to adapt 
itself to- the face of the coal but also the vertical and lateral 
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contour of the vein followed by the track or roadway. The 
coal is taken from the hopper by the loading- conveyor and 
deposited into a car snch as shown at 102. It will be par¬ 
ticularly noted that the loading conveyor is snseeptible of 
movements vertically so that the delivery of the coal in 
the car can be effectuated under very low-head-room. This 
is accomplished by reason of the fact that the terminal 
section 13 is pivoted to the section 11 so as to swing verti¬ 
cally thereon, while the section 11 is also pivoted at its 
forward end. Furthermore, by mounting the terminal sec¬ 
tion 13 to swing horizontally on the section 11 the receiv¬ 
ing car 102 may be on a side track or roadway. 


The adaptability of the gathering loader to operate in 
a vein which dips, is shown in Figures 10 and 11, in which 
the condition is somewhat exaggerated although it must 
be kept in mind that the total over-all length of the ma¬ 
chine is quite extensive, being in a particular design about 
37% feet long. Due to the fact that the gathering head 
can swing vertically and even horizontally, and that the 
sections 11 and 13 are pivoted as shown, the machine can 
accommodate itself to extreme conditions of rises and dips 
while still permitting efficient gathering and loading of the 
material. 

Figure 12 further illustrates the adaptability of the ma¬ 
chine if the ceiling of the mine entry be low, as indicated 
at A. The hinging of the terminal section for vertical 
movement on the section 11 and the hinging of the latter, 
will prevent interference with the ceiling as would be the 
case if the terminal section were not hinged. This latter 
condition can readily be visualized by considering the ter¬ 
minal section simply an extension of the section 11, as 
shown by dotted lines. When the machine operates in so- 
called high coal where the ceiling may be higher as at B, 
it will be seen that here again the terminal section can 
work close to the ceiling, while if it were not hinged on the 
section 11 the condition of interference would be as indi¬ 
cated by dotted lines. 













Figure 3.3 shows another condition encountered where 
there is not only a low ceiling A, but also timbers bracing 
the ceiling, one of which is indicated at C. The mine cars 
102 are often made of such height that they will just pass 
under such timbers. Figure 13 shows how the terminal 
section can be worked over the front edge of the mine car 
and lowered so as to pass the timber, C, and reach to the 
end of the car. In this way the machine may be worked 
in a normal manner to fill the car, while providing ample 
clearance above both the sections 11 and 13 to permit the 
coal on the conveyor to be carried thereby without inter¬ 
ference by contact with the ceiling or any downward pro¬ 
jection from the ceiling, such as the timber C. 

It will be seen, therefore, that this invention accom¬ 
plishes its objects in providing a loading machine of this 
character, which may be built low enough to operate in 
low veins of coal, or the like, and under the varying con¬ 
ditions encountered but which is still flexible and capable 
of operating in any other situation. The front portion of 
the machine, including the conveyor 3 and its gathering 
devices, is strongly supported upon the carriage, while, at 
the same time, it is low in height. The arrangement of fiat 
gears lying horizontally upon a low bracket provides for 
driving connections running forwardly a comparatively 
long distance without occupying the height that upstand¬ 
ing gears or bevel gears would occupy. The front conveyor 
is swivelled on the carriage by means of the members 16 
and 17 in such a way as to be adequately supported by 
vertically spaced bearings. These are capable of sustain¬ 
ing a great weight suspended in cantilever relation to the 
carriage, while, at the same time, permitting the side swing 
of the boom 3. 

The loading conveyor is solidly supported at its front 
end and arranged for elevation of its section at the rear 
end thereof. Accordingly, when operating in entries of 
normal height, this end may be.elevated to reach any type 
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of mine car. The arrangement, by which the after section 
13 may swivel as well as swing vertically, provides for 
loading cars which may of necessity be placed laterally 
with respeet to the carriage and at any relative elevation. 


Drawings comprising combined sheets 1 and 2, Figures 
1 through 5 and figure 7, and last sheet, figures 9 through 
13, are inserted in Joint Appendix, Volume IE, as Ex¬ 
hibit 15. 


Having thus described the invention, what is claimed is: 

22. A gathering loader of the character described 
adapted for low-head-room mines, wherein a low locomo¬ 
tive carriage has material-gathering and conveying means 
mounted thereon to extend forwardly at a low incline, 
adapted to actively engage and gather the material en¬ 
countered at the front end and to convey the same up¬ 
wardly and rearwardly, in combination, a loading conveyor 
structure mounted on said carriage and receiving the ma¬ 
terial so gathered and conveyed, said structure extending 
rearwardly over, close to and beyond said carriage and 
having means adapted to deliver the material so received 
at the rear thereof, said loading conveyor structure includ¬ 
ing a section pivoted at its front end and adjacent the rear 
end of said first-named conveying means to swing verti¬ 
cally with reference to said carriage, and including a ter¬ 
minal section pivoted adjacent the rear end of said first- 
named section to swing vertically with reference to said 
first-named section and with reference to said carriage, 
said sections being mounted, constructed and arranged, 
when so swung, to clear said carriage and the ceiling of a 
mine in which the gathering loader operates, and power- 
operated means adapted, during the loading operation of 
said loading conveyor, to so swing said sections vertically. 

23. A gathering loader of the character described 
adapted for low-head-room mines, wherein a low locomo- 
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tive carriage has material-gathering and conveying means 
mounted thereon to extend forwardly at a low incline, 
adapted to actively engage and gather the material en¬ 
countered at the front end and to convey the same up¬ 
wardly and rearwardly, in combination, a loading conveyor 
structure mounted on said carriage and receiving the ma¬ 
terial so gathered and conveyed, said structure extending 
rearwardly over, close to and beyond said carriage and 
having means adapted to deliver the material so received 
at the rear thereof, said loading conveyor structure includ¬ 
ing a section pivoted at its front end and adjacent the rear 
end of said first-named conveying means to swing verti¬ 
cally with reference to said carriage, and including a ter¬ 
minal section pivoted adjacent the rear end of said first- 
named section to swing vertically with reference to said 
first-named section and with reference to said carriage, and 
also to swing horizontally said sections being mounted, 
constructed and arranged, when so swung, to clear said 
carriage and the ceiling of a mine in which the gathering 
loader operates, and power-operated means adapted, dur¬ 
ing the loading operation of said loading conveyor, to so 
swing said sections vertically and also to swing said ter¬ 
minal section horizontally. 

24. A gathering loader of the character described 
adapted for low-head-room mines, wherein a low locomo¬ 
tive carriage has material-gathering and conveying means 
mounted thereon to extend forwardly at a low incline, 
adapted to actively engage and gather the material en¬ 
countered at the front end and to convey the same up¬ 
wardly and rearwardly, in combination, a loading conveyor 
structure mounted on said carriage and receiving the ma¬ 
terial so gathered and conveyed, said structure extending 
rearwardly over, close to and beyond said carriage and 
having means adapted to deliver the material so received 
at the rear thereof, said loading conveyor structure includ¬ 
ing a section pivoted at its front end and adjacent the rear 


end of said first-named conveying means to swing verti¬ 
cally with reference to said carriage, and including a ter¬ 
minal section pivoted adjacent the rear end of said first- 
named section to swing vertically with reference to said 
first-named section and with reference to said carriage, 
said sections being mounted, constructed and arranged, 
when so swung, to clear said carriage and the ceiling of a 
mine in which the gathering loader operates, and power- 
operated means adapted, during the loading operation of 
said loading conveyor, to so swing said first-named section 
and with it said terminal section vertically and to inde¬ 
pendently swing said terminal section vertically with ref¬ 
erence to said first-named section. j 

25. A gathering loader of the character described 
adapted for low-head-room mines, wherein a low locomo¬ 
tive carriage has material-gathering and conveying means 
mounted thereon to extend forwardly at a low incline, 
adapted to actively engage and gather the material en¬ 
countered at the front end and to convey the same up¬ 
wardly and rearwardly, in combination, a loading conveyor 
structure mounted on said carriage and receiving the ma¬ 
terial so gathered and conveyed, said structure extending 
rearwardly over, close to and beyond said carriage, a flex¬ 
ible flight assembly passing along said loading conveyor 
structure adapted to deliver the material so received at 
the rear thereof, said loading conveyor structure including 
a section pivoted at its front end and adjacent the rear 
end of said first-named conveying means to swing verti¬ 
cally with reference to said carriage, and including a ter¬ 
minal section pivoted adjacent the rear end of said first- 
named section to swing vertically with reference to said 
first-named section and with reference to said carriage, 
said sections being mounted, constructed and arranged, 
when so swung, to dear said carriage and the ceiling of a 
mine in which the gathering loader operates, and power- 
operated means adapted, during the loading operation of 
said loading conveyor, to so swing said sections vertically. 



' 26. A gathering loader of the character described 
adapted for low-head-room mines, wherein a low locomo¬ 
tive carriage has material-gathering and Conveying means 
mounted thereon to extend forwardly at a low incline, 
adapted to actively engage and gather the material en¬ 
countered at the front end and to convey the same up¬ 
wardly and rearwardly, in combination, a loading conveyor 
structure mounted on said carriage and receiving the ma¬ 
terial so gathered and conveyed, said structure extending 
rearwardly over, close to and beyond said carriage, a uni¬ 
versally flexible flight assembly passing along said loading 
conveyor structure adapted to deliver the material so re¬ 
ceived at the rear thereof, said loading conveyor structure 
.including a section pivoted at its front end and adjacent 
the rear end of said first-named conveying means to swing 
vertically with reference to said carriage,.and .including 
a terminal section pivoted adjacent the rear end of said 
first-named section to swing vertically with reference to 
said first-named section and with reference to said carriage 
and also to swing, horizontally, said sections being 
mounted, constructed and arranged, when so swung, to 
dear said carriage and the ceiling of a mine in which the 
gathering loader operates, and power-operated means 
adapted, during the loading operation of said loading con¬ 
veyor, to so swing said sections vertically and to also swing 
said terminal section horizontally. 

27. A gathering loader of the character described 
adapted for low-head-room mines, wherein a low locomo¬ 
tive carriage has material-gathering and conveying means 
mounted thereon to extend forwardly at a low incline and 
to swing vertically, adapted to actively engage and gather 
the material encountered at the front end and to convey 
the same upwardly and rearwardly, in combination, a load¬ 
ing conveyor structure mounted on said carriage and re¬ 
ceiving the material so gathered and conveyed, said struc¬ 
ture extending rearwardly over, close to and beyond said 
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carriage and having means adapted to deliver the material 
so received at the rear thereof, said loading conveyor 
structure including a section pivoted at its front end and 
adjacent the rear end of said first-named conveying means 
to swing vertically with reference to said carriage, and 
including a terminal section pivoted adjacent the rear end 
of said first-named section to swing vertically with refer¬ 
ence to said first-named section and with reference to said 
carriage, said sections being mounted, constructed and 
arranged, when so swung, to clear said carriage and the 
ceiling of a mine in which the gathering loader operates, 
and power operated means adapted, during the loading 
operation of said loading conveyor, to so swing said sec¬ 
tions. 


28. A gathering loader of the character described 
adapted for low-head-room mines, wherein a low locomo¬ 
tive carriage has material-gathering and conveying means 
mounted thereon to extend forwardly at a low incline, 
adapted to actively engage and gather the material en¬ 
countered at the front end and to convey the same up¬ 
wardly and rearwardly, in combination, a loading conveyor 
structure mounted on said carriage and receiving the ma¬ 
terial so gathered and conveyed, said structure extending 
rearwardly over, close to and beyond said carriage and 
having means adapted to deliver the material so received 
at the rear thereof, said loading conveyor structure in¬ 
cluding a section fixed adjacent the rear end of said first- 
named conveying means, a section pivoted at its front end 
and adjacent the rear end of said fixed section to swing 
vertically with reference to said carriage, and including 
a terminal section pivoted adjacent the rear end of said 
first-named section to swing vertically with reference to 
said first-named section and with reference to said car¬ 
riage, said sections being mounted, constructed and ar¬ 
ranged, when so swung, to clear said carriage and the 
ceiling of a mine in which the gathering loader operates, 
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and power-operated means adapted, during the loading 
operation of said loading conveyor, to so swing said sec¬ 
tions. 

29. A gathering loader of the character described 
adapted for low-head-room mines, wherein a low locomo¬ 
tive carriage has material-gathering and conveying means 
mounted thereon to extend forwardly at a low incline and 
having a swivel mounting to swing horizontally, adapted 
to actively engage and gather the material encountered 
at the front end and to convey the same upwardly and 
rearwardly, in combination, a loading conveyor structure 
mounted on said carriage and receiving the material so 
gathered and conveyed, said structure extending rear¬ 
wardly over, close to and beyond said carriage and having 
means adapted to deliver the material so received at the 
rear thereof, said loading conveyor structure including a 
section fixed adjacent the rear end of said first-named con¬ 
veyor means and above the swivel mounting therefor, a 
section pivoted at its front end and adjacent the rear end 
of said fixed section to swing vertically with reference to 
said carriage, and including a terminal section pivoted ad¬ 
jacent the rear end of said first-named section to swing 
vertically with reference to said first-named section and 
with reference to said carriage, said sections being 
mounted, constructed and arranged, when so swung, to 
dear said carriage and the ceiling of a mine in which the 
gathering loader operates, and power-operated means 
adapted, during the loading operation of said loading con¬ 
veyor, to so swing said sections. 
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Dp. 5 The oral deposition of EDWIN H. JOHNSON* 
taken in Boom 1005, Hotel William Penn, Pitts¬ 
burgh, Pennsylvania, said oral examination being con¬ 
ducted by John H. Bruninga, Esq., Attorney for Plaintiff. 

No appearance for the Defendant. 

Mr. Edwin H. Johnson was sworn by Phyllis 
Dp. 6 Davis, a Notary Public. 

t 

MB. EDWIN H. JOHNSON, Latrobe, Pennsylvania, 
having first been duly sworn, deposes and says: 

i 

; 

Interrogations, by Mr. Bruninga. 

i 

Q. What is your name and where do you reside? A. 
Edwin H. Johnson, Latrobe, Pennsylvania. 

Q. What has been your education? A. I have a Bachelor 
of Science degree, and a Master of Science degree in min¬ 
ing from Carnegie Institute of Technology. In my fellow¬ 
ship work leading to a Master’s degree, I spent a year in 
collaboration with the United States Bureau of Mines in 
making a research study of mechanical loading machines 
in coal mines and at the end of that year, my report was 
published as Bulletin No. 17 of Carnegie Institute of Tech¬ 
nology under the title, "Mechanical Loading in Coal 
Mines.” 

Q. Just give briefly your experience after that, with 
whom you were connected and what you did. A. For two 
years after obtaining my Bachelor’s degree, I worked in 
the mines of Fayette County, Pennsylvania. 

Dp. 7 After obtaining my Master’s degree, for two and 
one-half years, I was sales manager and mining 
engineer for the Koleoder Company of Columbus. This 
Company manufactured and sold coal loading equipment 
I then became associated with the Cardox Corporation of 
Chicago; I stayed with them until 1934, at which time I 
was Vice President and General Manager and Director of 
that Corporation. 



Having developed another method of blasting known as 
“Airdox,” using high pressure air for blasting coal, I was 
transferred by my Company to the Sullivan Machinery 
Company at Michigan City, Indiana, as Product Manager 
of the Airdox Division. 

In 1936,1 joined the staff of Jeffrey Manufacturing Com¬ 
pany, Columbus, Ohio, as Manager of their Loading Ma¬ 
chine Division and remained with them in that capacity 
and as Mining Engineer until 1944. 

In 1944,1 became Chief Engineer of Mines for Republic 
Steel Corporation in Cleveland, Ohio, and remained with 
them until 1947, at which time I became Manager of Min¬ 
ing Sales for Kennametal, Inc., of Latrobe, Pennsylvania, 
which position I still hold. 

Q. What is the business of Kennametal, Inc.f 
Dp. 8 Does that Company do business with coal mines? 

A. The Kennametal Company manufactures ce¬ 
mented carbides for use—primarily used in cutting tools 
and also manufactures a various line of tools for the min¬ 
ing industry. 

Q. What did Jeffrey—the Jeffrey Company make when 
you were with them? A. Do you mean what kind of load¬ 
ing machines? 

Q. What kind of machines did they make? Did they 
make any coal loaders? A. When I went with the Jeffrey 
Company, in addition to their other line of mine products, 
they manufactured coal loading machines and after I be¬ 
came associated with them, this line was expanded by the 
addition of several new models that they made. 

Q. Did the Republic Steel Corporation have any coal 
loading machines? A. The Republic Steel Corporation has 
loading machines in ten coal mines. 

Q. What makes? A. Joy and Jeffrey and Myers-Whaley. 

Q. In your present job, do you still keep track as 
Dp. 9 to what is going on in the coal mines? A. Yes, 
> that is my business. 

Q. What engineering societies do you belong to? A. 
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The American Institute of Mining and Metallnrgical Engi¬ 
neers. 

i 

Q. How long have you belonged to that? A. Since 1944. 

Q. Have you been on any Committees? A. On the 
Mechanical Loading Committee and the Coal Division Com¬ 
mittee. 

Q. How about the American Mining Congress? Have 
you been associated with that? A. I have been associated 
with committee work in the American Mining Congress 
for approximately fifteen years and was Chairman of the 
Mechanical Loading Committee for the three years that I 
was with the Republic Steel Corporation. I am still on 
two of the Coal Division Committees of the American Min¬ 
ing Congress. 

Q. Can you briefly give me the mine layout of a modern 
mine, how it is laid out and what is in it? A. A modern 
coal mine usually consists of a developed acreage of sev¬ 
eral hundred acres of coal land which is entered either 
by slope, drift or shaft openings. 

The mine is normally opened through a set of 
Dp. 10 main entries from which cross or panel entries 
are developed as the openings extend, and from 
these cross or panel entries butt or room entries are turned, 
and from these room entries, rooms are driven normally 
to a depth of 300 feet. 

In order that fresh air may be circulated to all the work¬ 
ing faces of the mine, it is necessary that multiple number 
of entries be driven so as to provide intake and return air 
courses; also, that cross cuts be driven between the en¬ 
tries and rooms as they advance to maintain this air circu¬ 
lation. This is for the primary purpose of sweeping out 
any possible accumulations of explosive gas. 

The distance apart that the rooms and entries are 
driven, and the width of the opening, depend upon the 
physical conditions encountered and vary between con¬ 
siderable limits. Normally, the operating areas of the 
mines are divided to what are known as sections, and with 
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modem equipment, each section is a self-contained unit 
built around the loading machine. 

Serving the loading machine in its section are various 
other items of equipment such as mining machines to cut 
the coal, a drilling machine to drill the blast holes, mine 
cars or shuttle cars or conveyors to receive the coal from 
the discharge end of the loading machine, and. 
Dp. 11 where mine cars are used, gathering locomotives 
to transport, to change and transport the loaded 
mine cars to the main transportation system. 

The main transportation system includes electrical loco¬ 
motives to haul the coal from the producing sections to a 
shaft or slope bottom or outside of the drift opening to the 
surface preparation plant. 

Numerous other items of equipment go to make up the 
underground material that is required, such as trans¬ 
formers and substations, mine pumps for dewatering the 
mine, rock dusters to neutralize the coal dust, and an ex¬ 
tensive system of power distribution. 

Q. Do they have tracks in those mines? A. In all ex¬ 
tensive mines, the transportation system is by means of 
narrow gauge rail track, and these systems are very ex¬ 
tensive. For example, there are more miles of underground 
track in Pennsylvania than there are of standard gauge 
railroad track on the surface. 

Q. About how many miles did they have tracks in a 
single mine , for instance? A. It is not uncommon to have 
60 to 100 miles of track in a large mine, and the length 
of some of these transportation systems in Pennsylvania is 
fifteen miles for the mine line haulage. - 
Dp. 12 Q. What do they use to hold up a roof in a mine? 

A Along the main entries of the mine, permanent 
crossbar timbering is ordinarily required, and an extensive 
use of timbering also is made in the working sections. 
These timbers may be of steel or wood, wood being used 
primarily in the working sections. These wooden timbers 
consist of posts or mine props, and where conditions re- 
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quire, additional center support in the working places. 
These are supplemented by use of crossbar timbering. 

Q. How deep are those crossbar timbers, vertically? A. 
The crossbar timbers that are used of wood usually have 
an average diameter of 7 inches, when round timbers are 
used. Sometimes square sawed timbers are employed, 
and steel timbers, when used, are frequently as heavy as 
eight inch H sections. 

Q. And they decrease the head room of the mine, then, 
up to 8 inches, is that right? A. That is correct 

Q. Now, where a mining machine is used and it goes 
into a room, is there any requirement as to what should 
be over that mining machine, as far as supporting the 
roof is concerned? A. The protection of the roof at the 
working faces depends upon the physical condi- 
Dp. 13 tions of the roof, and the selection of the type of 
timbering that must be used to make the place safe 
is at the discretion of the mine management supplemented 
by recommendations by the State Department of Mines. 
Should I say Federal, also? j 

Q. Yes, Federal also. A. All right. 

Q. What is the custom, if you have props and transverse 
bars, what is the custom? Do they place them oyer the 
machine? A. One crossbar timbering is required at the 
face of the coal; these crossbars are usually placed after 
a face is cleaned up and before the next mining cut is 
made. This means that the last set of crossbars may be 
within two or three feet of the working face and these are, 
in that case, set at intervals of one or two to a mining cut, 
the mining cut being—having an average depth of per¬ 
haps eight feet. 

Q. They are set back, then? They continue backwards 
over the mining machine, don’t they? A. They may con¬ 
tinue back for several hundred feet. 

Q. And are any set in the entries? A. More timbers are 
required in the entries than are required in the rooms 
becanse the entries are long-life openings which have to 
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be maintained for a long period of time for safe 
Dp. 14 condition. 

Q. Now, in coal mining, for instance—cnt out “for 
instance.” In coal mining, what has been the depth of 
the seams in the past? A. Twenty-five years ago, the av¬ 
erage thickness of coal beds mined in this country was in 
excess of five feet As the thicker beds are mined out, we 
are progressively opening np thinner seams of coal, and 
probably the average thickness of coal being mined in the 
United States is less than five feet now. 

Q. Do they have as low as thirty-six inches? A. They 
have as low as seventeen inches, although there are not 
many mines that are operating under twenty-four inches. 

Q. Where mining machines are used, are they as low as 
thirty-six inches? A. Yes, they are. 

Q. Now, that gives a head room, then, of thirty-six 
inches, where you have thirty-six inch range, is that right? 
A. Yes. 

Q. That is, if you stick to the thickness of the vein, it 
gives thirty-six inch head room? A. Yes. 

Q. And if you use, if you stick to the vein and 
Dp. 15 you use transverse bars or timbers, then that is 
decreased about as much as eight inches, is that 
right? A. Yes, it may be. In very low coal, I might say, 
where loading machines are used, it is customary to use 
square-sawed rather than round timbers for crossbars, so 
as to take all possible advantage of the height that re¬ 
mains. 

Q. And what is the depth- A. And these crossbars 

may be four, five or six inches thick, according to the 
requirements of the roof. 

Q. Well, limiting yourself to the rooms and where load¬ 
ing machines are used, what is the head room in such 
cases, the lowest head room in such cases that you can use 
a loading machine in? A. You are speaking of track 
mining or loading machines? 

Q. Track machines, rubber tired machines and cater- 


pillar machines. A. Where rubber tired or caterpillar 
model machines are used under extremely low conditions, 
the coal is frequently discharged onto room conveyors, or 
into low type shuttle ears where track mounted machines 
are used under these conditions. The coal is usually dis¬ 
charged into mine cars, operating on track behind the 
loading machine, with their loading end cut down to pro¬ 
vide room for the discharge conveyor of a loading ma¬ 
chine to enter the inby of the mine car. 

Dp. 16 Q. Now, let us take a typical loading machine, 
with a Clarkson or Joy or Jeffrey or Goodman. 
What is that made up oft A. The machines that you men¬ 
tioned are made up of three main sections, each consist¬ 
ing first of the main frame of the machine, which contains 
the primary power unit, provides support for the machine 
on rubber tires, track wheels or caterpillar treads. A 
gathering head extending forward from the main frame 
of the machine and vertically pivoted near the front of the 
center section mounts the digging arms and conveying 
chain to gather the coal. Pivoted slightly to the rear of 
this forward pivot is the discharge conveyor, which is 
also pivoted to swing vertically like the gathering con¬ 
veyor, and this extends across the main section of the 
machine and to the rear, to discharge the coal into the 
mine car, shuttle car or conveyor. 

Q. Now, that conveyor, that rear conveyor, that extends 
over the top of the frame which we can call locomotive. 
It has the power plant on it, doesn’t it? A. That’s correct. 

Q. And it has to extend beyond the back of that or the 
rear of that locomotive in order to reach near the far end 
of the car which receives the coal, is that right? 
Dp. 17 A. That is true, when it is loading into a car. 

Q. And as the car is being loaded, it is pulled 
back, is that correct? A. The car is loaded first at the 
front or outby end of the car, and as the coal accumu¬ 
lates in the forward end of the car, the car is pulled back 
out of the place by the gathering locomotive, and the 
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filling of the car is completed finally by filling the inby 
end of the car. 

Q. How long are those cars! A. Probably the average 
length of car used, in mines where mechanical loading is 
practiced, is about twelve feet, and in many cases the 
length of the car is limited by the length that can be 
accommodated by the hoisting cage and shaft. Where 
drift or slope openings are used to enter the mining area, 
longer cars can be used, and some of these are as long 
as twenty feet. 

Q. In other words, the loading conveyor, that is, the 
rear conveyor that loads or delivers the coal to that car, 
must extend from somewhere around twelve feet to as 
much as twenty feet behind the locomotive or the main 
frame! A. Not quite. The discharge conveyor should 
extend to a point about thirty inches from the outby end 
of-the car, which may be a distance of sixteen 
Dp. 18 feet behind the bumper of the loading machine. 

Q. Now, then, what is the tonnage of those cars! 
What do they run to! A. Probably the average tonnage 
of the cars of mechanically loaded mines is now about 
three and one-half to four tons. The largest cars that I 
know of that are being moved into the working place to 
serve a mechanical loader, will hold about twelve tons. 

Q. Now, after the car has been loaded, is the loading 
machine stopped! A. That’s right. The loading machine 
is stopped when the loading of the car is finished, and 
does not continue again until the loaded car has been 
replaced with an empty car by the gathering locomotive. 

Q. Now, in preparing the coal for the gathering part 
of the loading machine, how is that coal prepared! What 
is done to it! A. The first operation in the preparation of 
a coal face, after it has been made safe by timbering, is 
the operation of undercutting, center cutting or top cut¬ 
ting the coaL This is done by a separate machine known 
as a mining machine, having a chain carrying picks which 
cuts a kerf, usually at or near the bottom of the seam and 
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across the width of the working place, to a depth of six 
to eight feet. ; 

Dp. 19 Following the removal of the kerf, the coal face 
is then drilled with a number of holes for blasting 
the coal by the use of an electrical drilling machine. They 
are using permissible explosives. 

The coal is then blasted free, and the track having been 
extended—if a track is used—the place is ready for the 
loading machine to enter, after inspection of the safety of 
the working place by a qualified examiner. 

Q. Now, the idea, in the operation referred to as blast¬ 
ing—is the idea to shatter the entire face of the coal? A. 
In the mining of coal, most mines are concerned about 
getting coal ont in coarse sizes, because the coarse sizes 
of coal are very valuable in the market. Consequently, 
only sufficient amount of explosive is employed to free the 
coal from its original position, and not to shatter it. 
Fragmentation is desired in blasting of rock, tunnels, but 
not in the blasting of coaL 

Q. Is some of the -coal face actually still standing? A. 
Much of the coal face is apt to remain standing, especially 
when the mining cut is deep and when the height of the 
seam is lower than the depth of the cut It is, therefore, 
necessary for the loading machine with its digging 
Dp. 20 - arms to loosen this standing coal in the process of 
loading it 

Q. Do you know what a pit car loader is? A. A pit car 
loader is an elevating conveyor that was quite popular, in 
use in the central part of the country in the transition 
period between hand loading and mechanical loading. 

The min er using a pit car loader shoveled the coal from 
the floor into the receiving hopper of the pit car loader, 
which is only a few inches above the floor, and the pit car 
loader simply elevated the coal and discharged it into the 
mine car. This reduced the amount of labor required by 
the miner, since he did not have to lift the coal over the 
side or end of the car and throw it to the far end. 

i 
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Q. Has the industry made a distinction between the pit 
car loader and a gathering and loading machine which digs 
the coal and gathers it and transports it on a conveyor and 
into a cart A. Yes, sir. There is a sharp distinction be¬ 
tween an elevating conveyor and a loading machine, a 
loading machine being generally described as a machine 
that does the work of picking np the coal, as well as that 
of conveying and discharging it in the mine car. 

Q. How has the distinction been made industrially, if 
any! A. Different rates of pay have been estab- 
Dp. 21 lished for men shoveling to pit car loaders and for 
men operating loading machines, the loading ma¬ 
chine operator commanding a higher rate. 

Q. Has that—have there been any union contracts on 
that in the past! A. There have, dating back about twenty- 
four years. 

Q. Well, I call your attention to a McCraw Patent 
2141482.* Will you explain* the construction operation of 
that machine (handing to witness)? A. Yes, sir. That 
machine is simply a caterpillar mounted elevator conveyor. 

Q. What do you understand—it says, “logging ma¬ 
chine”? A. The title here, “Logging Conveyor.” The 
purpose of this elevating conveyor is evidently that of a 
stacker, to pick up logs and stack them in a pile. 

Q. Which does that approach most nearly, a pit car 
loader or a loading machine with a gathering digger at 
the front end? A. This is a pit car loader, in the terms we 
are describing. This is not a digging and loading machine. 

Q. In your opinion, is that analogous at all to a loading 
machine having a gatherer and a digger at the front end? 
A. No, sir, it is not analogous whatever to a loading me- 
chine. It is simply an elevating conveyor. 

Dp. 22 Q. If you would have seen it a number of years 
ago, would that have given you an idea of a 
gatherer and a loader? A. No, sir. 


• Del Ex l-G. 



-fj 


— 55 — ! 

j, * 

i* 

Q. Now, let ns go back to the mine. Is the floor of the 
mine level, generally! A. Sometimes, bnt rarely. ; 

Q. What is the condition of a bottom, or the floor of a 
mine! A. The floor of a mine is nsnafly and most com¬ 
monly some mixture of fire day, and in some cases the 
coal is stuck to the bottom, and in other cases it is sepa¬ 
rated from the bottom by a water slip. 

The average floor of a mine may be considered as rela¬ 
tively level over a period of a few feet, although in addi¬ 
tion to the anticlinal and synclinal folds that occur in all 
sedimentary strata, local rolls and changes of grade occur 
in all mines, and in some mines with sufficient frequency 
to become a major problem in mining. 

These grades may be hard to negotiate for any kind of 
mobile equipment, and even in a relatively level area of 
coal, local grades frequently are encountered that will run 
up to ten or twelve percent 

Q. How about the roof! Does that follow the • 
Dp. 23 floor! A. Ordinarily, the thickness of coal is not 
affected by these rolls, and the distance from floor 
to roof is likely to be quite uniform regardless of the local 
rolls. 

Q. Is that always true! A. Not always, no. Sometimes 
rolls or horsebacks may occur in the floor without affecting' 
the roof, and in these cases this has the effect of making 
the coal thinner at this point. The same is also true of 
similar irregularities in roof. 

Q. Now, you talked about undercutting. What is the 
thickness of the undercut! A. The thickness of the kerf 
is usually five and one-half inches, by a cutting machine. 

Q. Is that cut absolutely made level with the floor! A. 
That is the intention and the effort, to make that cut as 
close to the floor as possible and parallel with the floor. It 
is not always possible to do this, and the operator of the 
mining machine is not always sufficiently careful or alert 
to accomplish this, with the result that considerable un¬ 
evenness, due to the steps between cuts, is encountered. 


i 


— 56 — 


With considerable care, these may be maintained, nnder 
favorable conditions, as low as two or three inches, bnt 
sometimes these steps may be as high as six or eight 
inches. 

Dp. 24 Q. Now, where yon have a track, track machine, 
. what is then done with the track to go over these 
bumps? A. If the bnmps cannot be easily removed, the 
track has to be blocked np to go over these bnmps, and the 
result is that the operating height is thereby increased. 

Q. Now, what happens to the loading machine if it goes 
over that, if it goes over that bump and has the gathering 
end sticking out in front and the loading conveyor stick¬ 
ing out in back? A. That loading machine is operating 
on the bottom, that is, with rubber tire mounting or cater¬ 
pillar mounting. The effect of climbing one of these steps 
is to tilt the forward end of the main frame of the machine 
upward, which of course also tilts the gathering conveyor 
upward, and the discharge conveyor downward to the rear. 

As the machine proceeds farther and gets onto this 
bench, the condition is reversed, and the gathering con¬ 
veyor tends to go down and the discharge conveyor tends 
to go up. 

Q. Suppose you go over a bump and come down again— 
what happens then? A. Well, in proceeding forward, you 
don’t go down over the bump. The bump is just like a 
low wall that you approach and have to climb up on. 

The probability is that in making that cut, the 
Dp. 25 back end, the inby end of the cutter bar, may have 
extended downward to the bottom of the seam, 
which means that the floor over the depth of that cut is 
not level with the normal mine floor, dipping downward. 

Q. What will happen, then, to the tail end of the loading- 
conveyor? A. That will go up. Of course, the operator 
of the loading machine can compensate for that degree by 
lowering his discharge conveyor, or elevating it, as the 
case may be. 

Q. Now, are those conditions encountered when you 
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use a track machine or a caterpillar machine or rubber 
tire machine? A. Those conditions are encountered pri¬ 
marily and most seriously with the rubber tired mounted 
or caterpillar mounted machine, and to a lesser degree 
with the track machine, because the rails that are used 
for the track machine to travel on are of considerable 

i 

length and bridge over these bumps by blocking up under 
the track. 

Q. Suppose the front wheel of the main frame runs off 
the end of the track, what happens then? A. The same as 
happened before. As I described, the front end goes down 
and the back end goes up. 

Q. And it is liable to hit the roof, is that right? 
Dp. 26 A. He will almost certainly hit the roof if he 
doesn’t realize he is hitting off the rails. 

Q. All right. Now, are you familiar with the Clarkson 
loading machine? A. Yes, sir, I am. 

Q. I hand you a circular, Plaintiff’s Exhibit No. i. Do 
you recognize what that is (handing to witness) ? A. Yes, 
sir. That is a catalog describing the track mounted and 
rubber tire mounted Clarkson loaders. 

The document referred to above is received and marked 
“Plaintiff’s Exhibit No. 1 for Identification.” 

Q. Now, take a look at page 6 of that catalog, and can 
you briefly describe that machine, what it is made up of? 
A. The machine described on page 6 of this catalog is 
machine mounted on four rubber tires, the two front wheels 
being larger and apparently designed to carry the major 
weight of the machine, to propel the machine. The 
smaller rear wheels carry the weight of the rear end of 
the machine and serve to steer the machine in making 
turns. 

Forward of the front wheels is a gathering conveyor, 
with two sets of digging chains designed to pick 
Dp. 27 up the coal and deliver it to a center conveyor 
extending throughout the machine. 

The gathering conveyor is horizontally pivoted to ele- 
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vate and vertically pivoted to swing from side to side 
independent of the location of the center section of the 
machine. 

A single strand conveyor with flight extensions receives 
the coal from the digging and gathering chains and con¬ 
veys the coal to the rear, this conveyor being of flexible 
construction so that it can operate through vertical as well 
as horizontal pivots. Pivoted slightly back of the gather¬ 
ing pivot, this conveyor is able to be elevated and lowered 
by a hydraulic cylinder located on the back bumper. 

Over the back bumper are two pivots, one of which per¬ 
mits this discharge conveyor extending behind the bumper 
to swing from side to side, and the other pivot permits 
the discharge conveyor to be elevated and lowered around 
another hinge at about this point (indicating). 

Q. Now, the gathering conveyor, that is B? A. That is 
the one you have marked capital B. 

Q. That is pivoted at about 1, to swing vertically? A. 

That’s right 

Dp. 28 Q. And it can also swing sideways, can it not? 

A. Yes, that is illustrated there in the photograph 
at the top right 

Q. Now, the elevating conveyor is the first section of C, 
and that is pivoted at about 2, isn’t it? A. Apparently it 
is. I can’t see from this drawing. 

Q. So that Can can swing up and down? A. That’s 
right. 

Q. Now, then, the terminal end of the elevating conveyor 
is pivoted at about point 3? A. And apparently horizontally 
also. 

A document is received and marked * 4 Plaintiff’s Exhibit 
No. 2 for identification.” 

i 

Q. I want to call your attention to a drawing, composite 
drawing, a number of figures which I have marked as 
Plaintiff’s Exhibit No. 2. Now, do you know what Roman 
numeral I represents (indicating)? A. I would say that 
Roman numeral Number I in this drawing represents the 
track mounted Clarkson machine. 
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Q. Well, does it make any difference, as far as general 
operations are concerned, whether it is mounted on track 
or rubber tires, like Plaintiff’s Exhibit No. If 
Dp. 29 A. No. 

Q. Now, then, what type of machine is represented 
by Roman numeral II? A. Roman numeral II represents 
the Myers-Whaley loading machine, in which the discharge 
end of the conveyor- 

Q. That is capital DT A. Yes—is elevated and lowered 
parallel to the main frame of the machine. 

Q. And that main frame is At A. Right. 

Q. And B is the gathering part, the gathering end, that 
is pivoted at If A. That’s right. 

Q. And the conveyor, intermediate section C, is pivoted 
at 2, isn’t itf A. Yes, sir. 

Q. And the terminal end, D, is pivoted at 3f A. That’s 
right 

Q. Now, the D is so operated that it always remains 
parallel with the main frame or locomotive part, A, isn’t 
that rightf A. Yes. 

Dp. 30 Q. E is the car, isn’t itf A. Yes. 

Q. Now, go—are you familiar—you are familiar 
with the Myers-Whaley machine f A. Yes, sir. 

Q. Now, the number m, what typical loading conveyor 
does that represent? A. That represents the general type 
of conveyor manufactured by Goodman Manufacturing 
Company and Jeffrey Manufacturing Company. 

Q. Like Cartlidge. In what way does, say, the Goodman 
conveyor, Roman numeral m, differ from the Myers- 
Whaley? A. The discharge conveyor, which you have 
marked C under Roman numeral IH, is pivoted to swing in 
a vertical plane only at point 2, whereas in the Myers- 
* Whaley machine an extra joint for what they call “parallel 
lift” is indicated, under Roman numeral II, as marked 
there. 

Q. Now, this represents—Plaintiff’s 2 shows a curve or 
a rise. The position shows a rise in the mines—isn’t that 
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right?—the rise of the floor in a mine, the rise and drop 
of the floor level (showing to witness). A. This shows the 
three positions of these three machines, in passing over 
. the top of a hump. 

Dp. 31 Q. What advantage, if any, does Clarkson have 
over the Myers-Whaley and the Goodman? A. 
The discharge conveyor marked D, under Roman numeral 
I, is able to pivot vertically at the point C upward or 
downward without reference to the position of the main 
frame of the machine, and has an additional pivot which 
is not provided in the machines illustrated by figure Ro¬ 
man numeral ffl. 

Q. Well, the Clarkson—in the Clarkson machine as 
shown in Roman numeral I, the term “end D” of that con¬ 
veyor pivots not only with respect to the intermediate 
part, C, but also with respect to the frame or locomotive, 
A, doesn’t it? A. That is true. In other words, that is 
pivoted to accommodate itself to the position of the mine 
car behind the loading machine. 

Q. Will that accommodate better or worse than the 
Myers-Whaley ? A. Quite obviously, it will accommodate 
itself better than the Myers-Whaley and considerably bet¬ 
ter than the Jeffrey or the Goodman. 

Q. Now, you made, this morning you made a sketch and 
handed it to me, which I have marked Plaintiff’s Exhibit 
No. 3. What does that represent (handing to witness)? 

A. This sketch, Exhibit No. 3, is simply a dia- 
Dp. 32 grammatic illustration of these three machines 
when operating through a valley with abrupt 
grade change downward and upward. 

A document is received and marked “Plaintiff’s Ex¬ 
hibit No. 3 for Identification.” 

Q. Do I, II and m again correspond to the Clarkson, 
Myers-Whaley and Goodman machines? A. Yes, except 
that they are not in the same order. 

Q. In other words- A. No. I at the top of the page, 

No. Ill at the middle and No. II at the bottom, that’s 
right. 
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Q. Now, does the Clarkson machine have any advantage 
over the Myers-Whaley and Goodman machines under 
those conditions shown in Plaintiff’s Exhibit No. 2? A. 
They do, especially under the conditions of close head 
room clearance. 

A document is received and marked “Plaintiff’s Ex¬ 
hibit No. 4 for Identification.”® 

Q. Now, I am handing you Plaintiff’s Exhibit 4* which 
is figures 9 to 12 taken from the Clarkson application in 
suit. You understand the conditions there—the Clarkson 
machine—under which it operates and the vari- 
Dp. 33 ous figures? Do you understand that? A. Yes, 
sir. {- 

Q. Well, now, Figure 9 represents a level track? A. 
Yes. 

Q. figure 10 a track, a condition as shown in Exhibit 
No. 2, and figure 11 a condition as shown in Exhibit No. 
3, isn’t that right? A. Yes, they do. 

Q. Now, figure 13- A. figure 13 simply shows that 

it is possible to lower the discharge conveyor into the mine 
car in order to avoid a low crossbar. 

i 

Q. Can that be done with the Goodman machine? A. 
No, sir. 1 

Q. Can that be done with the Myers-Whaley machine? 
A. No, sir. 

Q. Is that an advantage? A. It is. 

Q. Now, in actually loading, figure 13 shows the ter¬ 
minal ends—13 in that case—of the conveyor in the car. 
Now, that can extend way to the end of the car, can it 
not, or near the end of the car if 13 is long enough? A. 
Yes, sir. 

Dp. 34 Q. And as the car pulls along, that can keep on 
dropping coal and fill up the car, is that right? 
A. Yes, even though the discharge conveyor is down in 
the car, it is still possible to load the car in that position. 


* That is the drawing of the application in suit. Pigs. 9-13. 
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although less desirable. It would be done only in the case 
of roof interference. 

Q. Now, in the Myer-Whaley and in the Goodman ma¬ 
chines, do the machines have to be adapted or tailor-made 
to the car and the track conditions and so forth? A. All 
track mounted loading machines have to have a discharge 
conveyor of sufficient length to load the mine car. In the 
Goodman and Jeffrey machines, it is necessary that the in¬ 
termediate section of the conveyor be tailor-made to fit the 
mine car that is to be loaded. That is a machine that is 
adapted to load a car having a certain height at the inby 
end of the car. It cannot readily be employed to load an¬ 
other car having a higher elevation at the inby end, with¬ 
out making major changes in the intermediate section of 
the discharge conveyor. 

Q. How about the Clarkson machine in that respect? A. 
In the Clarkson machine, it should be able to adapt 
itself to ! load a mine car of any reasonable height, 
provided the discharge conveyor section is of proper 
length. 

Dp. 35 Q. Is the Clarkson machine particularly adapted 
to low vein mines where you have low head room? 
A. Yes, sir. 

Q. Do you know at what price the Myers-Whaley ma¬ 
chine is selling at? A. No, I do not. 

Q. In your opinion and with your experience, do you 
consider the Clarkson machine a substantial advance in 
this art, or do you not? A. The particular feature that 
you have described, or that we have been discussing, is a 
particular advantage which, so far as I know, is available 
only in the Clarkson machine. The Clarkson machine has 
a very good reputation as a sturdy, accessible and effec¬ 
tive loading device. 

Q. Now, do you know whether it is in quite general use, 
the Clarkson machine? A. I know of several installations 
of the Clarkson loaders that are successful. 

Q. Now, in mines, with the exception of this up and 
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down elevation, do yon have to go around carves? A. It 
is always necessary to negotiate curves in a coal mine, 
when turning into rooms from room entries, and 
Dp. 36 in turning of cross-cuts from rooms, and in the 
turning of entries from one direction to another. 

Q. In other words, you can load on an up and down 
incline and load up on a, or around, a curve, can’t you? 
A. Oh, yes, it is perfectly possible to load around a curve 
with a machine of this type. 

Q. In a loading machine, is the gathering part a neces¬ 
sary part of the loading machine? A. It is a very vital 
part of the machine. 

Q. Does that lengthen the total length of the machine, 
as distinguished from a mere conveyor? A. I don’t think 
you can compare a loading machine and a conveyor in 
that respect. It is more in the conveyor. 

Q. AH of this tipping up and down and going around 
comers and everything else—the fact that the gathering 
loader extends from the front of the frame or the locomo¬ 
tive, that is an item in the whole operation of the whole 
thing, isn’t it? A. That is true. This machine has a very 
high degree of flexibility, to accommodate itself to condi¬ 
tions of loading on curves as well as negotiating sharp 
changes in grade. 

Q. As an organized machine, do you consider the Clark¬ 
son machine with its various features a combina- 
Dp. 37 tion of things all working towards the end of 
picking up coal and loading it into a car? A. 

Yes, sir. 

Q. Do you have any financial interests in Mr. Clarkson’s 
Company or Mr. Clarkson’s own personal ventures? A* 
None whatever. 

Mr. Bruninga: That is alL 


Dp. 2 Mr. Thomas L. Stafford was sworn by Phyllis 
Davis, a Notary Public. 




Mr. Bnminga: The next witness, Thomas L. Stafford, is 
called, although no notice of intention to take his deposi¬ 
tion was given to the Commissioner of Patents. However, 
Plaintiffs Counsel will produce John L. Clarkson, one of 
the applicants of the application in suit, to testify at the 
trial and he will be subject to cross-examination with 
reference to the testimony of Mr. Stafford. That is be¬ 
cause there was no appearance for the Commis- 
Dp. 3 sioner of Patents, although in the Notice, Plaintiff 
offered to pay the expenses of the Commissioner’s 
Solicitor. 

MR. THOMAS L. STAFFORD, St. Benedict, Pennsyl¬ 
vania, having first been duly sworn, deposes and says: 

Interrogations, by Mr. Bruninga. 

Q. What is your full name? A. Thomas L. Stafford. 

Q. Where do you. live? A. St. Benedict, Pennsylvania. 

Q. How old are you?. A. Fifty-four. 

Q. What is your present business? A. General Superin¬ 
tendent for the Springfield Coal Corporation, Cherrytree 
Coal Company, Cambria-Clearfield Mining Company, Peale, 
Peacock & Kerr, Incorporated. 

Q. When did you start to work? A. I worked con¬ 
tinuously at coal mining since 1917^ 

Q. What did you start at? A. In the mine, you mean? 
Q. Yes. A. I started in as a coal miner. . . 

Dp. 4 Q. And what steps did you go through to get up 
to your present position? A. I worked as a 
general laborer at various jobs, running a motor, bratticing, 
track laying, and in the meantime started studying mining. 
I took a course in coal mining and coal mine engineering 
from the International Correspondence School and passed 
the various examinations for all certificates issued by the 
Pennsylvania Department of Mines. 

- Q. What are the duties of your present job? A. They 
.just about cover everything pertaining to coal mining 
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except sales, I would say, in the production of coal, just 
about everything. 

Q. What kind of organization do you have under you? 
A. We have six operating mines; each mine has the various 
officials, mine examiners, assistant foremen, foremen and 
superintendents who come under me. 

• Q. How long have you had that present position? A. 
Since November of 1947. 

Q. What did you do before that? A. From April, 1944 
to 1947, I was Assistant General Superintendent, and for 
ten years prior to that, I was a Mine Superintend¬ 
ent. I 

Dp. 5 Q. With that same company? A. For the same 
• company. 

Q. Now, during that time, you have familiarized your¬ 
self, of course, with the various problems encountered in 
digging coal and getting it above ground? -A. That’s 
right. | 

Q. And what is the production of your various mines, 
about the total production of all of them? A. One million 
and a half tons a year. 

Q; A year? A. Yes. 

Q. Are they shaft mines with entries going from the 
shaft? A. No, slopes and drifts. 

Q. In the slopes and drifts, there is no shaft then? A. 
We have shafts for ventilating purposes only, not for 
haulage. 

Q. How do you get into the mine? A. The portals where 
the men go in and out are slopes and drifts. 

Q. Are they on the side of a hill? A. The slopes, of 
course, go down and the drifts go into the side of the hilL 
Q. Oh, yes. Now, you have tracks in those mines? 
A. Yes. 

Dp. 6 Q. You have coal cars on those, is that right? A. 
That’s right. j 

Q. And they are hauled to outside the mine? A. Yes. 

Q. And about how many men are employed altogether 
in those mines under your supervision? A. About 1,000. 
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Q., Yon employ modem drilling and undercutting, ream¬ 
ing equipment? A. Yes. 

■ Q. Are you familiar with coal loading machines which 
have a gatherer at the front and an elevator to take the 
coal from, or a conveyor to take the coal from the gather¬ 
ing head of the car to the back? A. I have probably seen 
every machine that is used for that, manufactured for 
that, manufactured for that purpose today. However, I 
am only—what I would term—familiar with the Clarkson 
and the Myers-Whaley. 

Q. But you have seen the Joy, haven’t you? A. Yes. 

Q. Have you seen the Goodman machine? A. Yes. 
Dp. 7 Q. Those three are types, aren’t they, say the Joy 
and the Goodman—the Joy, the Myers-Whaley, 
and the Clarkson, those are three types of machinery in 
that class, aren’t they, Mr. Stafford? A. Yes. 

Q. Which of those machines have you used in your 
mines? A. The Clarkson and the Myers-Whaley. 

Q. How long have you used the Myers-Whaley? A. We 
bought our first Myers-Whaley in 1925 and we bought one 
in 1949. 

Q. What did you pay for the Myers-Whaley in 1949? 
A. Approximately $17,000. 

Q. When did you get your Clarkson machines? A. We 
have been getting them at various times since 1946. We 
got the last one in 1949. 

Q. What did you have to pay for the last Clarkson ma¬ 
chine? A. Approximately $20,000. 

Q. About $3,000 more than for the Myers-Whaley? A. 
Yes. 

Q. Now, what is the depth of your coal veins in your 
various mines? A. From 28 inches up to 6 feet. 
Dp. 8 Q. And those 28 inch veins, do you mine those 
with loading machines? A. We operated 28 inch 
veins for two years with Clarkson loaders. However, due 
to the fact that we had to take up so much bottom rock 
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and haul it outside, we discontinued using them in that 
low seam, in the 28 inch seam. 

Q. What did yon nse then? A* In that seam? 

Q. Tes. A. Land loading. 

Q. In other words, for the 28 inch seam, is there any 
practical usable loading machine? A. No, other than the 
Duckbill which is not a portable machine. There is no 
portable machine that I know of that will work in that 
height of coal. j 

Q. Now, do the low vein mines now nse the Clarkson 

machines—which of- A. Our No. 4 Mine, we are using 

it there. It is the lower Kittanning or “B” seam. 

Q. What is the thickness of that seam? A. In our mines, 
it runs from 36 to 40 inches; most of the coal taken out 
so far has been about 36 inches. 

Dp. 9 Q. What are the Clarkson machines, track ma¬ 
chines or rubber tire machines? A. Track ma¬ 
chines. 

Q. And those particular mines, those low vein mines 
where you use Clarkson machines, how many machines do 
you use in there? A. We are using six Clarkson machines 
in the mine that has the 36 to 40 inches of coaL 

Q. How many Clarkson machines do you have alto¬ 
gether? A. Thirteen. 

Q. Where are the rest of them used? A. The others are 
in our No. 6 Mine and part of that mine is—we have vari¬ 
ous heights in there running from 40 inches up to six feet. 

Q. The Clarkson machine is used universally from 40 
inches to six feet in those mines? A. That’s right, in that 
one mine from 36 inches up to 42. 

Q. Thirty-six to 42? A. Yes. 

Q. All right; I believe you said that some of those Clark¬ 
son machines were in the mine where you had various 
thickness veins and I think they ran up to six feet, is that 
right? A. That’s right 

Dp. 10 Q. But the Clarkson machine is useful for all 
those head rooms, is that right? A. That’s right 

t ! 
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Q. And is it used for that purpose? A. Yes. ' 

Q. Do you use the Myers-Whaley in any of those 36 to 
40 inch veins? A. Not in that height. We use the Myers- 
Whaley in the mine where we have that height, but the 
Myers-Whaley is just used for loading rock where we 
brush rock on the entries. - 

Q. What do you mean by brushing rock on the entries? 
A. Shooting down additional top rock to make head room 
on the entries. 

Q. And have you ever used any Myers-Whaley machines 
in gathering and loading coal on to cars in a mine where 
you only had 36 to 40 inch seams? A. No. 

Q. Why didn’t you? A. The Myers-Whaley cannot go 
under, cannot go into that height of a seam. 

Q. Now, those 36 to 40 inch veins, what is the head 
room in that mine where you use those Clarkson 
Dp. 11 machines? A. The total seam height is 36 inches 
and we lay prefabricated track which takes up 
about five inches, so that would leave 31 inches over the 
rail. 

Q. Is there a trolley? A. No trolley in where the Clark¬ 
sons are, that is, where they load coal. When they come 
tracking back along the entry, there is a trolley but that 
is in the high top. They operate from a trailing cable. 

Q. Now, what do you use to keep your roof from fall¬ 
ing in? A. We have gone to roof pinning, iron pins; drill 
holes in the roof and put pins in, expand end by end with 
a wedge and tighten a bolt on them with an air wrench. 

Q. Have you ever used any props and headers? A. Yes, 
in conjunction with them. The Pennsylvania Department 
of Mines will not allow us to depend solely on roof pin¬ 
ning. We must use conventional timber with them. 

Q. Now, the roof pinning is where you drill a hole for 
maybe three or four feet and then put the expanding bolt 
in that and bolt the sheet to that bolt, is that right? A. 
Yes. 

Q. In order to hold up the roof? A. That’s right. 
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Dp. 12 Q. But, now, as far as the Pennsylvania State law 
is concerned, yon have to nse props also? A. 
Props and headers where necessary. 

Q. What is the vertical depth of those headers? A. In 
low seams, it is 36 inches, and the best we can pnt np is 
about, maximum, a 3 inch plank. When we can, we go to 
a six inch header. 

Q. If you have got 36 inch head room, that cuts it' 
down to about 33, doesn’t it? A. Yes. 

Q. And you actually operate the Clarkson loader in that 
header? A. The Clarkson will operate in that head room. 

Q. Of course, the man cannot stand up in that at all, 
can he? A. No. 

Q. Where does the operator sit or where is he located? 
A. There is a little platform on the left-hand side of our 
machines that can be on the left or right, depending on 
whether you have a left or right-hand machine and he 
operates from that little platform. It is down a little bit 
higher from the top of the rail. 

Mr. Bruninga [to the reporter]: I should like to have 
this marked, please. 

Dp. 13 A paper is received and marked “Plaintiff’s Ex¬ 
hibit No. 5 for Identification” at this time. 

V * 

Q. I show you a photograph marked Plaintiff’s Exhibit 
No. 5 for Identification; do you know what that is [hand¬ 
ing to the witness] ? A. Yes, sir. 

Q. What is it? A. It is a Clarkson loading machine 
going into—toward the face of a place in Springfield 
No. 4 Mines. ! 

Q. Where the floor is shown, that’s where the track is, 
isn’t it? A. Yes. |- " 

Q. Now, what does X represent there? A. The top or 
roof, as we term it. 

Q. It seems to slope up like that, what is that [indi¬ 
cating]? Is it the camera just showing it that way? 
A. I would say it’s an optical illusion. It was nearly 
level, I would say. 
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Q. The top was nearly level? A. Yes. . 

Q. The top was about what? A. About 36 inches 
Dp. 14 from the top to the bottom; of course, there are 
five inches of that which comes off from the 
track, leaving 31 inches from the top of the rail to the 
roof. 

Q. And the fellow who runs the machine sits right 
there, is that right? A. That’s right. 

Q. What is that part in back of the machine that has 
wheels on it [indicating] ? A. That is the car in position 
to be loaded. 

Q. Now, this man over here [indicating] seems to have 
his hand on something; what is that? A. The controls 
that operate the machine. 

Q. Now, he can control the various parts of the ma¬ 
chine, is that right? A. Yes, all controls are centrally 
located right at that point where he can operate all of 
them. 

Q. You saw that photograph taken? A. Yes. 

Q. When was that taken, about? A. I believe about 
1947; I don’t recall exactly. 

Q. That is a Clarkson track machine, isn’t it? A. Yes. 
Q. From what you know about it, does it make 
Dp. 15 any difference whether you have a caterpillar or 
rubber tires in place of that track, as far as 
being able to get into the mine and do the work? A. I 
would say—well, now, there are conditions where a track 
mount is more suitable than rubber tires; or track 
mounted, if you have a very soft bottom or wet bottom, 
track mounted is the best. 

Q. Where you don’t have that, and a good solid bottom? 
A. They all go in just the same. 

Q. I want to hand you a little folder marked Plaintiff’s 
Exhibit No. 1 [handing to the witness]; do you know 
what that folder is? A. Yes, we might term it a catalogue 
of Clarkson loading machines. 

Q. Is that the loading machine shown in Plaintiff’s Ex- 


hibit No. 5, except that it is mounted on rnbber-A. No, 

the same one is shown here mounted on the track [indi¬ 
cating]. 

Q. That is on page- A. Two and three. 

Q. Pages 2 and 3, that is mounted on track, but on this 
page 6 it is mounted on rubber tires, isn’t it? 
Dp. 16 A. Yes. 

Q. Now, regardless of whether it is mounted on 
track or rubber tires, what is A in that machine? A. The 
frame, the main frame of the machine. 

Q. And that has the motors on it? A. That has your 
motors and controls, yes. 

Q. Transmissions? A. Transmissions. 

Q. What is the part B? A. We term it the loading head. 

Q. And that has got the chains in it that dig into the 
coal, is that right? A. That digs into the coal and gathers 
it onto the front conveyor there. 

Q. And is that loader head over there, B, is that pivoted 
to swing vertically? A. Yes. \ 

Q. That’s about 1, isn’t it? A. Yes. 

• Q. And can it also swing horizontally? A. Yes. ; 

Q. What is the part C there, capital C? A. That is what 
we call the middle section of conveyor. 

Dp. 17 Q. Now, that is pivoted also, isn’t it? A. Yes. 

Q. At about 2? A. Yes. 

Q. What is the part D? A. The loading boom. 

Q. Is that pivoted too, isn’t that right? A. Yes. 

Q. Where about? A. Bight here [indicating], figure 3. 

Q. To swing vertically? A. Vertically and horizontally. 

Q. It can also swing horizontally? A. Yes. 

Q. Then it has controls on it that the operator can op¬ 
erate, is that right? A. That’s right 

Q. And all those movements that are performed by ma¬ 
chinery, that is, the swinging of the head vertically and 
laterally, the swinging vertically of the conveyor C, the 
front part and the swinging vertically, laterally, of the 
boom D? A. It is all done by hydraulic pressure, j 
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Dp. 18 Q. By control of the operator! A. Yes. 

Q. And he can operate all of those! A. Yes. 

Q. As he sits there, as shown in Plaintiff’s Exhibit 5! 
Is that right! A. That’s right 

Q. How does that machine work! Say it runs right np 
to the face of the coal there, as shown in Exhibit No. 5— 
how does it get the coal ont! A. When the operator is 
trammeling it into the place, he has his loading head ele¬ 
vated to dear the rail or anything that might be on the 
bottom, and his tail conveyor or loading boom is usually 
elevated. He moves in, and then, if he is going to center 
load, he just drops it down on to the rail, moves in, drops 
down over the rail and follows the contour of the bottom, 
and jnst gathers all the coal in that area on to it. Then, 
when it cleans that ont, he can swing it left or right and 
pick np the loose coal. 

Q. What happens to the coal after it is dug out! A. 
The gathering head picks it np and moves it np to the 
conveyor, which, in turn, carries it back to the car. 
Dp. 19 Q. And when yon start to load a car, where is 
the car with reference to the tip of the boom! A. 
The loading boom, yon mean! 

Q. Yes. A. As far nnder the boom as it can get, as a 
rule—that is, speaking of our particular cars. 

Q. How long are your cars! A. Onr cars are about 20 
feet over-alL By the way, we have the longest boom, I 
believe, that Clarkson makes, 17 feet 1 inch boom. 

Q. And then it is right at the far end of the car, is that 
right! A. It is approximately, say, two feet, something 
like that, from the end of the car, but it does fill the car 
right to the end of it. 

Q. And then as it keeps on filling, what do yon do with 
the car—keep putting it back! A. We do double loading. 
Onr car is an exceptionally wide car. He runs a boom on 
one side of the car and starts loading; the motorman will 
pull away and he will fill that car; he swings the boom 
over, and then they start pulling the car away and then 
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he loads the other side of the car. It takes two passes to 
completely load the car under this low top. If 
Bp. 20 there were sufficient height, it would sort of cone 
np and they conld get it with one operation, bnt 
our coal is so low that we have to make two passes. 

Q. The motorman that yon talked about is the fellow 
who pulls the car away? # A. That’s right. 

Q. And then when the car is filled he puts another one 
in place of it? A. Yes. V 

Q. How many tons will that car hold? A. The best we 
can get on it in this low coal, that is, 36 inches, is about 
our average for the mine, and that is 3.6. 

Q. On that car? A. Yes. j 

Q. How long does it take to fill the car? A. About two 
minutes; the loader would load coal faster but it takes 
some maneuvering on account of the height. 

Q. How do you prepare the face of your coal there, that 
the loader goes into? A. There are a number of pre¬ 
liminary jobs that must be done, that is, timbering; first, 
we go and timber the place and make it safe, then 
we extend the brattice line, to conduct the air 
Bp. 21 to the face, and then the cutting machine moves 
in and cuts it, that is, puts the kerf in. 

Q. The bottom? A. No, in this particular mine, it is the 
top. We top cut here and we have a power takeoff from 
our cutting machine and our drill is attached to the cutting 
machine. Then they drill the holes and we blast that or 
break that coal up with air ducts. 

Q. That is carbon dioxide compressed into liquid? A. 
It has air ducts. 

Q. It breaks it down? A. Leaves it up, in our case. 

Q. But that does not shatter, does it? A. Well, it is 
pretty well broken down, but most of it stands in an up¬ 
right position and the digger heads must sort of dig out 
from under and then it tumbles over. I 

Q. And then the digger goes in like a boxer and takes 
it out, is that right? A. That’s right. 

Q. Now, how about the condition of the bottom, the floor 
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of that mine that that car goes into, the entry? A. We 
have an exceptionally irregular bottom that is full 
Dp. 22 of what we call local swags, just ups and downs. 

Q. How deep are some of the swags? A. Some 
of them may be 8 percent and go for 200 feet down and 
then shoot up. Others are very abrupt They may go 
down just 15 or 20 feet and then shoot up at various de¬ 
grees and angles. 

Q. What do you mean—not 15 or 20 feet down—but how 
much is the depth of that depression? A. Fifteen or 20 
feet 

Q. I mean as you go along? A. That is your level drop, 
that much. 

Q. Your level will drop that much but that won’t be an 
abrupt drop? A. No, just gradual. 

Q. But those little drops, 4, 5, or 6 inches, they are some¬ 
what frequent or at intervals? A. In these particular 
mines, they do not have some—there is no bench left at 
the bottom, like steps. 

Q. There are some irregularities at the bottom? A. Yes, 
in our shooting, if the holes are not properly placed, there 
are often two or three inches of coal left, but we have to 
dig it up or we cannot get the equipment in. 

Dp. 23 Q. The roof is too low down? A. That’s right. 

Q. But, now, when you want to run that machine 
into the room and after you have your face completed or 
before, you have to run a track right up to the coal face, 
don’t you? A. Yes. 

Q. That is at least so that the loader can reach it, isn’t 
that right? A. Our cutting machines are also track 
mounted, so before we cut the coal we have to put our 
track up close to the face. The closer to the face, the 
deeper the kerf is. 

Q. Will you please look at Plaintiff’s Exhibit No. 2 with 
reference to I, II, and m, and show what type of machines 
those represent (handing to the witness). A. No. I, I 
would say, is a Clarkson; No. II is the Myers-Whaley, and 
the other represents the Goodman or Jeffrey. 
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Q. Also the Joyf A. The Joy, yes. 

Q. In this Goodman or Jeffrey or Joy, as shown in 
C, what does A represent? A. The chassis or main 
frame. 


Dp. 24 Q. What does B represent? A. The loading head. 
Q. Where is that pivot? A. At No. 1. 

Q. At abont No. 1? What does 0 represent? A L The 
loading boom which, in this instance, is a continuation 
back to point 2; there is no break in it. 

Q. It is one piece, isn’t it? A. Yes. 

Q. In a low mine like that, can yon load cars at all with 
something like that shown in Figure No. HE? A. In our 
particular mines, there would be numerous occasions when 
we would not be able to load any cars with that 

Q. Suppose you had a condition like that shown in Ex¬ 
hibit No. 5, could you load at all with a Joy machine? A. 
In Exhibit No. 5, if their machine is low enough to go in 
there, possibly we could. There are no vertical curves in 
this particular instance shown here. In other words, it is 
comparatively leveL This machine [indicating] would 
possibly load in any height; it would accommodate the 
machine if it was level, but when you get vertical swags, 
that is the reverse of what you have here or a condition 
similar to this and we often get both of them, and 
Dp. 25 we could not load it with that machine. 

Q. Now, with the Myers-Whaley machine, as 
shown in No. II [indicating], you have, again, a loader 
head B, pivoted at 1, haven’t you? A. Yes. 

Q. What is C there? A. Hat is their center conveyor. 

Q. And where is it pivoted? A. At point 2. 

Q. Now, what is D? A. D is the loading boom. 

Q. Is that pivoted on C? A At 3,1 think. 

Q. In what way does that D swing, does it swing up and 
down? A Up and down, parallel to the main frame of 
the machine. 


Q. In other words, it cannot swing out of parallel with 
that main frame; it is always kept parallel with the main 
frame, is that right? A Yes. 
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Q. In that condition that shows in Figure No. II, with a 
low room, as yon have in Plaintiff’s Exhibit No. 5, can 
yon load coal at all with the Myers-WhaleyT 
Dp. 26 A. We could not get the Myers-Whaley in there 
—the Myers-Whaley wonld not get in there in the 
first place, and if it did go in, it could not load coal. 

Q. No. I, that, yon said, showed the Clarkson machine 
- A. That’s right 

Q. And B, again, is the loader head, and it is pivoted 
at No. 1, is that right? A. Yes. 

Q. Then yon have an intermediate conveyor part C, 
pivoted at No. 2, is that right? A. That’s right 

Q. What is D in that case? A. The loading boom. 

Q. Where is that pivoted? A. At 3. 

Q. Is that restricted, as to its pivoting, so it can only 
stay parallel to A? A. No, that will fall down and hit the 
floor; I don’t know how far it will go down bnt it will hit 
the floor in all instances and it will raise np, well—we 
have been able to hit the roof in all instances. I don’t 
know what the range is on that. 

Dp. 27 Q. Bnt the only thing that will hit the roof will 
be the conveyor part C, at abont 3, isn’t that 
right? A. They can whip part D to the roof. 

Q. Bnt they can drop it right down? A. Yes. 

Q. How far? A. To the bottom. 

Q. Is E the car? A. E is the car. 

Q. With a kind of machine such as a Clarkson, can yon 
load that car in the condition as shown in No. I? A. Yes. 

Q. What does that do, as distinguished from the Myers- 
Whaley or the Joy or the Goodman? Why are yon able 
to do it with the Clarkson and not with the others? A. Due 
to that joint designated here as No. 3 on the loading boom. 

Q. Yon paid $3,000 more for the Clarkson machine, 
didn’t yon, than for the Myers-Whaley? A. That is— 
approximately, yes. 

Q. How many machines did yon bny altogether? A. 
Thirteen Clarksons. 
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Dp. 28 Q. Did yon pay $20,000? A. For the last ones; 
the first ones did not cost that much. 

Q. But the last ones did? A. Yes. 

Q. Did yon find those Clarkson machines satisfactory? 
A. Well, when we explored that field, took onr test holes, 
and onr engineers and a group of ns went all over West 
Virginia, Kentucky, Pennsylvania, looking at various 
types of machines in actual operation and we came to the 
conclusion that the Clarkson was the best suited for our 
particular job. 

Q. Did you find any other one that could load machines 
in a low coal vein as shown in Plaintiff’s Exhibit No. 5? 
A. No. ] 

Q. The end of that car—in order that there may be no 
deception—the end of the car that is near the machine, 
the front is cut down a little? A. The end approaching 
loading machine, in our car is 19 inches and the balance 
of the car, the sides and the end point toward the outside 
is 24 inches. 

Q. But even if you had, if you tried to bring Myers- 
Whaley into the 19 inches over there, or the Joy or the 
Goodman, into the 19 inches depth, it would still 
Dp. 29 hit the roof, would it not? A. Yes. 

Q. What happens in those Myers-Whaley and the 
Joy and the Goodman machines if there is an irregularity? 
What does it do to the machine as far as tipping is con¬ 
cerned? A. It is pretty much on the principle of a see¬ 
saw; one is down and the other end is up. 

Q. Supposing the back end comes up, what happens to 
the loading boom? A. It would have a tendency to go 
down. 

Q. If the front goes up, what happens to the end of the 
loading boom? A. It would go up. 

Q. And what would it hit? A. The top. 

Q. Now, on these low vein mines, as shown in: Exhibit 
No. 5, you have to put in headers? A. Quite often. 
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Q. How about over the machine itselff A. If the roof 
is not solid, we have to put headers in there. 

Q. That cuts down the distance somewhat more, does 
it not? A. Yes. 

Q. And I want to call your attention to Exhibit 
Dp. 30 No. 4 and particularly to Figure No. 13. What 
does C represent? A. Header or crossbar. 

Q. The boom part in No. 13 is shown down, isn’t it? 
A. Yes. 

Q. It clears the header C, wouldn’t it? A. That’s right. 

Q. What happens if it does not go down far enough? 
With any kind of loading machine, what happens when 
you try to back up? A. Probably couldn’t get the car 
under it, unless the end approaching—if the end approach¬ 
ing the loading machine was cut away or was lower, then 
your boom—I don’t know. The Myers-Whaley could not 
come down at that angle. 

Q. The figure No. 12 shows—the intermediate dotted 
position, that is the Myers-Whaley? A. Yes. 

Q. The parallel position. And the top dotted position 
shows the Joy and the Goodman, doesn’t it? A. Yes. 

Q. In that case there, you could not even get it by there, 
could you? A. No. 

Q. Now, the Clarkson machine has got a front 
Dp. 31 end which is pivoted on a locomotive or main 
frame, an intermediate conveyor section and 
attached to that is a boom or tail piece. They all work 
together, don’t they, in loading? A. While you are load¬ 
ing they are all working. Of course, you can start run¬ 
ning one without the other. 

Q. Yes, but when they are loading coal- A. They are 

all working. 

Q. If you just started up the gatherer, and do not start 
up the conveyor, what happens to your coal? A. You pile 
it up in the pocket and then it spills over onto the floor. 

Q. And the conveyor has to run on both the intermedi- 
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ate section and on the tail piece section in order to load 
the coal? A. That is true. 

Q. Of course, if there is no coal being gathered at all, 
the conveyor does not do anything, does it, except run? 
A. That is true. [ 

Q. So do you consider it an organized arrangement in 
which all parts work together, to a common end? A. Yes. 

Q. Are all parts essential for the complete loading, 
of gathering of coal and the loading of a car? 
Dp. 32 A. Positively. 

Q. Now, you know what a pit car loader is? A. 
Yes. '! 

Q. What is a pit car loader? A. It is just an elevating 
conveyor. I 

■ Q. And where is it used? A. They have been used in 
coal mines, and right now, a number of small operators 
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are taking them into old abandoned strip pits and they are 
skinning a little bit more, and they shovel them by hand 
and load trucks with them. It is too high for a man to 
shovel onto trucks. 

Q. They are a comparatively cheap outfit? A. Yes. 

Q. Just a few thousand dollars, isn’t that right? A. 
Yes, not more than that. 

Q. Now, does that machine have a gatherer on it that 
gathers the coal from the floor or out of the bank? A. No. 

Q. How does it get onto the conveyor? A. You have to 
shovel it on by hand. 

Q. Do you think it is anything like one of these gather¬ 
ing loaders that gathers the coal from the face or 
Dp. 33 at the face and delivers it to a car? A. I would 
say there was no comparison, no. 

Q. I should like to call your attention to McCraw 
2141482 [showing to witness] which is marked “Logging 
Conveyor.” Do you know what it is for? A. I have never 
seen one. I presume it is for stacking logs; I presume 
that is what it’s used for. 
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Q. And the log is laid right on the front part of 11, isn’t 
it [indicating] t A. Yes. 

Q. And then the conveyor part in back is swung np and 
back to the various dotted positions to stack logs, isn’t it? 
A. Yes. 

• Q. Have you ever seen logs come out of a river or out 
of a place where they want to load them in cars or in a 
pile? A. I have watched them dragging logs out of a mill 
pond—that is, they seemed to have them in there to keep 
them wet, with a conveyor, but that is about all. 

Q. And those logs are about how long? A. Probably 
15 feet, the ones that I saw. 

Q. Probably they are several feet in diameter, would 
you say? A. Yes. 

Dp. 34 Q. Do you think that has any similarity to a load¬ 
ing conveyor, a loading machine which has a 
gatherer at the front end to gather or even dig coal and 
convey it into the back of a car in a coal mine? A. No. 

Q. Would that have given you any idea of how to make 
a loading machine such as I have just described? A. No. 

Q. Do you consider that any closer than this pit loader 
that you were talking about? A. No, I would say it is 
pretty much in the same category. 

Q. Except that it does not even go so far as to load it 
into a car, does it? A. No. 

Q. Certainly not lumps of coal, does it? A. But if you 
had a bottom in these conveyors—well, you would prob¬ 
ably have to have a flight conveyor on it. You could pos- 
■ sibly push a car under there and it would drive off the end 
of the conveyor. It’s a matter of putting something there 
to catch it, as I see it. 

Q. As far as gathering is concerned, it is non- 
Dp. 35 existent, is that right? A. That is true. 

Q. The development of these loaders that gather, 
that load into a car, that has been a rather intensive de¬ 
velopment, has it not, in the last twenty-five years? A. 
Yes. 


Q. Quite a number of companies in that business? A. 
Yes. 


Q. That’s right, isn’t it? A. Yes. 

Q. With your experience in this whole field over here, 
do you consider the Clarkson machine an advance in this 
art? A. Definitely, because we are being forced into our 
lower seams and the Clarkson, at the time we bought our 
machines or when we went into this system, had the lowest 
track mounted machines—the lowest portable machine, I 
would say, on the market It enables operators to work 
seams that they otherwise could not work mechanically, 
that would not be possible to work mechanically^ 

Q. The Clarkson machine would also work in a six foot 
head room, would it not? A. Yes, sir. 

Q. As far as the condition of the bottom of a mine 
Dp. 36 is concerned, or the floor of a mine is concerned, 
that machine will run into the mine and then into 


an entry and then into a room, isn’t that right? A. Yes. 

Q. Is that all a straight track? A. No. ■ . 

Q. Straight road? A. No, it has to go around curves 
of various degrees. It could not get around all the curves 
without those swivel joints in it. 

Q. A loading machine that gathers and loads coal into 


a car in a mine is a pretty special thing, isn’t it? 


A. We 


think it is. 


Q. Could you use a thing like this McCraw patent in a 
mine (indicating)? A. No. 

Q. Have you any financial interest in Mr. Clarkson’s 
company, Mr. Stafford? A. No. 

Q. Or in any of Mr. Clarkson’s personal business? 
A. No. 

Dp. 37 Q. You just know him, don’t you? A. Just know 
him, yes. 

Q. Now, in these mines where you use props and head¬ 
ers, is there any rule or regulation or law that requires 
you to have any of them over the machine that the oper¬ 
ator is sitting in? A. The Secretary of Mines, Mr. Maze, 






issued a ruling, possibly a year ago, that conventional 
timber must be used. Now, in our instance, that means 
that if the roof sounds solid, we put posts up. If the roof 
is not solid, we must put headers up. We do not use head¬ 
ers where the roof is good. 

Q. But where the roof isn’t good, you have to put head¬ 
ers over the machine that is attacking that coal? A. Tes. 

Q. If it should fall, it would probably kill the operator, 
wouldn’t it? A. That is true. 

Q. Now, look at Exhibit No. 3, please; that really shows 
the reverse condition of what you have in Exhibit No. 2, 
does it not? Where you have a hollow instead of a bulge, 
is that right? A. Yes. 

Q. And which is the must suitable in that case, 
Dp. 38 the Clarkson or the other two? A. I would say 
the Clarkson. 

Q. That is just about the condition shown in Figure No. 
11 of Exhibit No. 4, isn’t it? A. Yes. 

Mr. Bruninga: That is all, thank you. 
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DEFENDANT'S EXHIBIT 1-K. 

i 

| 

Examiner’s Statement. 

* . i • 

Dated October 15,1945. 

. ■ ^ i 

Appeal is taken from the final rejection .by the Primary 
Examin er of Claims 22-29. Claims 8-15 have been allowed. 
References: 


Whaley 

1,839,625 

Jan. 

5,1932 

198-7 

Cartlidge 

2,062^55 

Dec. 

1,1936 

198-8 

i 

Joy 

1,619,260 

Mar. 

1,1927 

19841 

Levin 

2,047,589 

July 14,1936 

198-11 

Andershock 

2497,169 

. Apr. 16,1940 

198-109 

Doberstein 

2^10,655 

Ang. 

6,1940 

198-109 

Cartlidge 

2^16,546 

Oct. 

1,1940 

198-109 

McCraw 

2441,482 

Dec. 27,1938 

198-233 


The chums are those in the application, Plaintiff’s Ex¬ 
hibit 1, supra, p. 38 etc. 


The invention relates to a loading machine nsed in a coal 
mine to gather and load the shot-down coal from the work¬ 
ing face of the mine. 

The application discloses a locomotive carriage, 1, carry¬ 
ing at its forward end a loading means including a gath¬ 
ering head indicated generally at 4 and an elevating con¬ 
veyer indicated generally at 3. This gathering-conveying 
means is the subject matter of a divisional case, Patent 
No. 2,370,147. 

i 

i 

The loading conveyer is the subject-matter elected to be 
claimed in this application. This sectionalized loading con¬ 
veyer includes a stationary forward section 9, an inter¬ 
mediate section 11, and an adjustable rear or tail section 
13. The intermediate section is mounted to swing in a 


i 

i 

i 

i 




















vertical plane about pivots 12. The tail section 13 is car¬ 
ried by the intermediate section 11 so as to be adjustable 
about the vertical pivot 67 or the horizontal pivots 73. It 
will thus be evident that with this construction the tail 
section may be adjusted relative to the intermediate sec¬ 
tion 11 for movement in a horizontal plane or a vertical 
plane. This construction permits the tail section 13 to be 
lowered into a mine car and the coal uniformly distributed 
within the car. 

* * • 

Claims 22 to 29 were rejected as being drawn to an old 
and exhausted combination of a loading machine having 
a locomotive carriage, gathering means pivotally sup¬ 
ported on the front end of the carriage, and a loading con¬ 
veyer, positioned above the carriage, which is used to move 
the coal rearwardly of the loader and deliver it to a mine 
car. Joy, Whaley, Levin, Cartlidge, Andershock and 
Doberstein are a few of the patents in this art showing 
this combination to be old. Each of these patents discloses 
a loading machine used in a coal mine for gathering the 
broken coal and delivering it to a mine car. Each of these 
patents has a locomotive carriage for supporting the loader 
and moving it about the mine. The Cartlidge patents, 
Joy, and Andershock each shows a loading device pivoted 
to the front end of the carriage having a gathering head 
and a conveyer to elevate the coal to the loading conveyer. 
Cartlidge 2^16,546 and Doberstein each shows a gathering 
head pivoted to the carriage at a point below the top of 
the machine. In these machines, as in applicants’ device, 
the height of the machine is determined by the height of 
the frame, rather than the construction or placing of the 
gathering head. Applicants may have improved the gath¬ 
ering head, or the loading conveyer, or both, but it is be¬ 
lieved that these improvements do not make a new and 
patentable combination of elements. It is evident that the 
above patents show the combination to be old. An im¬ 
provement in one of the elements may make that element 
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function better, but it is not believed that this change pro* 
duces such a new relationship of parts as to make: the old 
combination again patentable. 

The gathering head is not even necessary to the opera* 
tion of applicants’ loading device. It is evident that coal 
may be shoveled onto the loading conveyer 9, or it may be 
fed from an overhead chute, or any of the known types of 
loaders may be used to elevate the coal to the fixed con* 
veyer section 9. This loading conveyer will move the coal 
into the mine cars irrespective of how it is supplied. It 
functions entirely independently of the gathering head. It 
requires only that material be delivered to it. jThis is 
believed to show the independence of the gathering head 
from the loading conveyer. It is believed that no new and 
patentable combination of elements is present in this case. 
It is believed that the improved loading conveyer should 
be claimed per se. It is also believed that the above 
patents show the combination to be old and exhausted. 
The old combination rejection is believed to be proper. 

Applicants contend that they have a low-head-room 
gathering loader and imply that the change they have 
made in the loading conveyer 10 will produce this low 
machine. This is believed to be an erroneous assumption. 
Applicants have built a low machine by making the parts 
of the desired heights. All of the patented devices are 
built for mine work where height is a factor. Whaley 
recognized this in his design. The other machines, as 
Cartlidge 2^16^46, have also been designed with this in 
view. It is believed that the patented machines can be 
made as low as applicants’ machine, if such construction 
is desired. There is nothing in the loader heads of the 
patented machines which will require them to be any 
higher than applicants’ machine. The patents do not state 
the overall heights of the machines. It is believed that 
they are no higher than applicants’ loader. Even if they 
should be constructed to operate in a mine with more head 
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room, this is believed to be a mere matter of design. What 
is important is that there is nothing in the design of appli¬ 
cants’ delivery conveyer which will produce a lower ma¬ 
chine than the prior art loaders. The additional flexi¬ 
bility of the tail section of the loading conveyer does not, 
per se, produce a low machine. 


The claims are in the form approved in ex parte Jepson. 
It is recognized that this type of claim is a combination 
claim. In ex parte Witzel, 8 U. S. P. Q. 325, the Board of 
Appeals held (page 326) that the preamble may define 
that portion of a new combination which is old yet which 


enters into the 


ition of the combination. 


Claims 22 to 27 were also rejected as being indefinite, 
incomplete, or both. These claims state that the pivoted 
section 11 of the loading conveyer 10 is pivoted at its 
“front end 12 adjacent the rear end 8” of the elevating 
conveyer 7. It is believed that this construction is not 
shown or described and that this language is not readable 
on the disclosed structure. 


The specification describes a loading conveyer 10 having 
three sections with a single continuous conveyer chain 88 
which operates over all three sections. If one of the sec¬ 
tions were omitted, the chain could not operate without 
modification. It should also be noted that in the disclosed 
structure the elevating conveyer 7 discharges onto the 
fixed section. If the fixed section were removed, the mate¬ 
rial delivered by the conveyer 7 could not be delivered to 
the pivoted section 11. It is therefore evident that the re¬ 
moval of section 9 would result in an inoperative device 
in the loader described and illustrated in this application. 

The claims state that the pivot 12 is adjacent the end 8 
of the conveyer 7. It is believed that this is not readable 
on the disclosed structure. 

Applicants contend that the term adjacent is correct and 
reads on the disclosure although they do not deny the 
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fact that if the fixed section 9 is removed an inoperative 
device wonld result What applicants are apparently at¬ 
tempting to do is to draw claims which read on a modifica¬ 
tion of the present disclosure in which the fixed section 9 
is omitted. It is the function of this Office to require that 
the claim fairly read on the disclosed device. It is the 
function of the Courts to determine if modifications of this 
device are equivalents. 1 

Applicants contend that under the decisions it is not 
necessary that the pivot 12 be close to the end of conveyer 
7 without a fixed section intervening, citing Johnson v. 
Davenport Brick and Tile Co., 237 Fed. 668. This case 
does not support applicants’ contentions. First, it should 
be noted that this is an infringement suit where the de¬ 
fendant is attempting to overcome a charge of infringe¬ 
ment by an immaterial difference in positions of the parts. 
Next, it should be noted that the Court said that the mean¬ 
ing of the word is to be construed with reference'to the 
context. Finally, the question in that case was whether 
the rods must abut the frame of the building to meet the 
terms of the claims. The Court properly held that "ad¬ 
jacent” does mean adjoining, or abutting, or contiguous. 
The rods may be spaced from the frame of the building, 
yet the rods would be adjacent to it. No portion of the 
rod was positioned between the claimed end and the frame 
of the building. 

| 

In the present case the facts are entirely different. This 
is not an infringement suit The conveyer disclosed must 
have three sections to be operative. The elimination of the 
fixed section 9 would result in an inoperative device. The 
word "adjacent”, as used in the case, does not have to 
mean contiguous. A space may intervene. Applicants 
state that the fixed conveyer section 9 is adjacent the end 8 
of conveyer 7, even though there is a space between them 
(Claim 28). This is believed to be proper. When, how¬ 
ever, applicants state that pivot 12 is adjacent the end 8 
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of conveyer 7, this is entirely improper. This rejection of 
these claims is believed to be sound. 

It is of interest to note that when claims are drawn to 
read on the disclosed structure, the fixed section is stated 
to be adjacent the rear end 8 of the elevating conveyer 7 
and the pivot 12 is stated to be adjacent the rear end of the 
fixed section 9. This is a proper use of language. The 
meaning of the word “adjacent” is changed when used in 
claims 22, etc. It is improper to use the same word in 
different claims with different opposite meanings. Lan¬ 
guage is not a perfect vehicle but there should be some 
consistency in its use in the same case. 

Claims 22,24,25 and 27 were further rejected on Whaley, 
Joy or Levin in view of McCraw. The first three patents 
disclose the general combination of a loading machine 
having a gathering-elevating means pivotally supported at 
the front end of the loader and a sectional loading con¬ 
veyer extending over, close to and beyond the carriage. 
The loading conveyer receives the material from the 
gathering head and delivers it to a car rearwardly of the 
loader. Power operated means is used to vertically adjust 
the sections of the conveyer. The structure which is 
alleged to be novel in these claims is a loading conveyer 
formed of two pivoted sections which are independently 
adjusted in a vertical direction by conventional fluid oper¬ 
ated jacks. 

• ‘ ' y 1 - ' • * 

Whaley discloses a loading conveyer having a forward 
section D, a middle section E, and a rear section F. A 
conveyer chain passes over all three sections. The entire 
loading conveyer is swung in a horizontal plane by gearing 
D 7 , D 8 . The terminal section F is connected to the front 
section D by the parallel arms Ef so that this terminal 
section always is horizontal when the conveyer is elevated. 
The patentee states that this construction permits a low- 
over-all height for his machine and permits the over-hung 
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part of the conveyer to receive a car with a minimum of 
space between the car and the mine roof. Applicants have 
made one change in this reference. They have pivoted the 
rear section F so that it may be adjusted independently 
of the intermediate section. 

i 

McCraw discloses a loading conveyer which includes a 
section 13 pivotally supported on the front end of the car¬ 
riage, a section 14 pivotally supported on section 13 and a 
terminal section 15 pivotally supported on the intermediate 
section 14. The entire conveyer extends over, dose to and 
beyond the carriage. The entire conveyer is mounted on a 
turntable 16 so as to permit the entire conveyer to be 
swung about a vertical axis. Each section is independently 
adjusted by the crank 55 and gearing 32, 34. As clearly 
shown in Fig. 1, the rear end of the conveyer could be 
positioned at any elevation and at any desired angle rela¬ 
tive to the intermediate section 14. In view of this teach¬ 
ing it is believed that any mechanic could construct the 
three sections D, E, F of Whaley so that the terminal sec¬ 
tion could be adjusted relative to the intermediate section 
by conventional hydraulic jacks. This would be only 
carrying forward the teachings of McCraw. It is believed 
that no new or nnobvious results would flow from this 
substitution. 

Joy also shows a loader having a loading conveyer 
formed in two sections. The section 67 does not swing 
vertically but it does swing horizontally. The terminal 
section 92 is pivoted to the section 67 and it may be swung 
in a vertical plane by the hydraulic jack 153. The terminal 
section 92 could be made in two, independently adjustable, 
sections as taught by McCraw without producing any new 
or nnobvious results. This additional flexibility is obtained 
by the McCraw construction. 

j 

Levin also shows a loading conveyer B formed of two 
pivoted sections. The front section 133 is pivotally 
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mounted on the carriage about pivot axis 134. This per¬ 
mits the entire loading conveyer to swing in a vertical 
direction. The terminal section 132 is pivotally connected ^ 

to section 133 by pivot 125. This section is not provided 
with a fluid jack to adjust the rear section relative to the 
front section. It is intended primarily to relieve the con- 
: veyer in case large lumps of coal became wedged between 
the ceiling of the mine and the loader. If however it * 

should be desired to provide power means to adjust this 
section relative to the front section, this could be done, in 
view of the teachings of McCraw or Joy, without involving 
invention. 

The rejection of these claims may also be viewed as fol- 4 

lows. The claims require a loading conveyer having but 
two sections, the first section being pivoted at its front 
end to the carriage and a terminal section pivoted to the 
first section. Joy shows the two-sectional conveyer. The 
first section is not pivoted to swing in a vertical plane. 4 

Levin and Cartlidge however teach the pivoting of the j 

entire conveyer at its front end so that it could be swung 
in a vertical plane. The mounting of Joy’s loading con¬ 
veyer so that it could be swung about a pivot at its for¬ 
ward end is not believed to involve invention. It is not 
believed that applicants’ invention is broad enough to 4 

cover all conveyers which have two individually pivoted 
sections. * 

* * ' • * * 

The claims contain functional “constructed and ar¬ 
ranged” clauses which are not believed to add any patent¬ 
ability to the claims. The structure recited finds its * 

equivalent in the art. It is not believed that functional 
statements of desired result are a substitute for the struc¬ 
ture necessary to obtain this result. In the above rejec¬ 
tions the results, as well as the recited structure, are fairly 
met by the arts. # 

Claims 23 and 26 were rejected on the same reasons as 
claim 22. These claims functionally state that the ter- 
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minal section may be swung horizontally. The loading 
conveyers shown by Whaley, Levin, Joy and McCraw are 
all mounted on turntables so that the terminal section may 
be swung horizontally, as well as vertically. 

Claim 26 recites “a universal flexible flight assembly”. 
This refers to the chain conveyer 88 which is constructed 
to follow the adjusted sections. This is a common con¬ 
struction. See conveyers 31 of Levin, 25 of Cartlidge 
(2^16,546) and 25 of Doberstein. 

Claims 28 and 29 were rejected on Whaley or Joy in 
view of McCraw. These claims recite the three sections 

_ i 

shown by applicant. As explained above, Whaley shows 
three sections, D, E and F. The section F could be con¬ 
structed so as to be independently adjustable, in view of 
McCraw, as fully explained above. In Joy the terminal 
section 92 could be provided with a pivoted joint, as fully 
explained above. 


Examiner. 
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Decision of Board of Appeals. 

* • 

January 27, 1948. 

This is an appeal from the final rejection of claims 22 
through 29. 

Claims 8 through 15, the only other claims in the case, 
stand allowed. 

Claim 22 is exemplary. 

* 22. A gathering loader of the character described 
adapted for low-head-room mines, wherein a low locomo¬ 
tive carriage has material-gathering and conveying means 
mounted thereon to extend forwardly at a low incline, 
adapted to actively engage and gather the material en¬ 
countered at the front end and to convey the same up¬ 
wardly and rearwardly, in combination, a loading conveyor 
structure mounted on said carriage and receiving the ma¬ 
terial so gathered and conveyed, said structure extending 
rearwardly over, dose to and beyond said carriage and 
having means adapted to deliver the material so received 
at the rear thereof, said loading conveyor structure includ¬ 
ing a section pivoted at its front end and adjacent the rear 
end of said first-named conveying means to swing verti¬ 
cally with reference to said carriage, and including a ter¬ 
minal section pivoted adjacent the rear end of said first- 
named section to swing vertically with reference to said 
first-named section and with reference to said carriage, 
said sections being mounted, constructed and arranged, 
when so swung, to clear said carriage and the ceiling of a 
mine in which the gathering loader operates, and power- 
operated means adapted, during the loading operation of 
said loading conveyor, to so swing said sections vertically. 

The art relied upon is: 
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Joy 

1,619,260 

Mar. 1,1927 

Whaley 

1,839,625 

Jan. 5,1932 

Levin 

2,047,589 

July 14,1936 

Cartlidge 

2,062,555 

Dec. 1,1936 

McCraw 

2441,482 

Dec. 27,1938 

Andershock 

2,197469 

Apr. 16,1940 

Doberstein 

2^10,655 

Aug. 6,1940 

Cartlidge 

2,216,546 

Oct 1,1940 


The claims are directed to a gathering loader of the type 
used in coal mines to gather the broken down coal and 
load it into the coal cars. 

! 

All of the rejected claims are drawn to a carriage having 
both the gathering mechanism and its immediately asso¬ 
ciated conveyor and a loading conveyor, to which loading 
conveyor the gathering conveyor delivers the eoal. j 

All of the claims are drawn to snch a combination 
adapted for low-head-room mines. As illustrated in Fig. 
10 of the drawings and as emphasized in the diagrams sub¬ 
mitted in connection with the appeal, the feature involved 
and which is relied upon for patentability, which specifi¬ 
cally adapts this combination to low-head-room mines, is 
as follows: The loading conveyor is mounted on the car¬ 
riage and extends a considerable distance to the rear 
thereof so as to overhang the coal receiving car. When 
this conveyor is unitary and it passes along a low-head- 
room tunnel that curves upwardly as shown in Kg. 10, the 
overhanging end or section of the conveyor hits the top of 
the tunnel. Appellants avoid this difficulty by pivoting the 
overhanging conveyor section to swing vertically and can 
thus swing it down to clear the tunnel roof. 

Claims 22 through 29 are rejected on the ground that 
the combination between the gatherer and its immediately 
associated conveyor and the loading conveyor is old. This 
rejection is believed to be sound. Each of the six refer¬ 
ences relied upon by the examiner discloses this combina- 
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tion. Cartlidge 2^16,546 discloses a carriage 10, having 
mounted on the front end thereof a gatherer 11, and its 
immediately associated conveyor and mounted behind such 
gatherer, a loading conveyor which receives coal from the 
gatherer. All of the claims, except 27 and 29, recite the 
gatherer broadly. Claim 27 recites the gatherer as mounted 
for a vertical swing, while claim 29 recites the gatherer 
as mounted for horizontal swing, appellants’ disclosure 
being that the gatherer is mounted for both horizontal or 
vertical swing. The mounting of the gatherer on the car¬ 
riage for both horizontal and vertical swing is shown by 
Cartlidge and by other references in the record. This 
mode of mounting is so common that the mere disclosure 
of a gatherer is considered to be an adequate disclosure of 
mounting such gatherer for both horizontal and vertical 
swing. In the Cartlidge reference under discussion the 
loading conveyor does not have its overhanging section 
mounted for vertical swing. However, it cooperates with 
the gatherer in precisely the same way that appellants’ 
loading conveyor and gatherer cooperate. In so far as 
the particular loading conveyor set forth in these claims 
is concerned, it would function in its same way (including 
adjustment for clearing the mine roof) if it were loaded 
by hand, L e., if no gatherer were provided. There is no 
new cooperation between the loading conveyor and the 
gatherer disclosed. It is further noted that all mine gath¬ 
erer loader combinations are necessarily constructed with 
sufficiently low head to be used in the low tunnels. In 
other words, all of these machines must be constructed as 
required by the height of the cars to be loaded and by the 
head-room of the mine in which they are used, as discussed 
in Whaley, page 1, column 1. It is noted that the allowed 
are drawn to appellants’ novel loading conveyor 
per se, L the allowed claims do not recite the gatherer 
as part of the combination. 

Claims 22 through 27 are rejected as indefinite and in¬ 
complete. An inspection of claim 22 shows the basis for 
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this rejection. Claim 22 recites “a loading conveyor struc¬ 
ture mounted on said carriage” and later in the daim re¬ 
cites “including a section pivoted at its front end adjacent 
the rear end of said first-named conveying means.” The 
examiner’s position is, applying it to appellants’ disclo¬ 
sure, that this constitutes an omission to recite the station¬ 
ary section of the conveyor that receives coal from the 
gathering conveyor and thus the claim is incomplete and, 
secondly, that since the second section is separated from 
the gathering conveyor, to recite it as pivoted at its front 
end and adjacent the rear end of the gathering conveyor, 
is indefinite. In other words, it is his position that the 
pivot of the intermediate section is not “adjacent” the 
gatherer conveyor. As to omission to recite the stationary 
section as such, it is noted that the claim recites a loading 
conveyor in its entirety and thus reads upon all sections 
thereof and it is unnecessary to recite each of the several 
disclosed sections. As to “adjacent”, Webster’s Collegi¬ 
ate Dictionary, Fifth Edition, defines this word as “Lying 
near, close, or contiguous; neighboring; bordering; juxta¬ 
posed.” The pivot of the intermediate section is dearly, 
under the disclosure, lying near or close to the end of the 
gathering conveyor, and thus the rejection is not consid¬ 
ered to be proper. 

Claims 22 through 27 are rejected on any one of Whaley, 
Joy or Levin in view of McCraw. Claims 28, 29 are re¬ 
jected on either Whaley or Joy in view of McCraw. Con¬ 
sidering Joy, there is disclosed a carriage having the gath¬ 
erer and its conveyor in front and a loading conveyor com¬ 
prising a stationary section and a vertically swinging rear 
section. The loading conveyor is mounted to swing hori¬ 
zontally. The vertically pivoted overhanging section is 
not divided into two sections with the terminal section also 
vertically pivoted. Since the entire conveyor is mounted 
for horizontal swing, the recitation in claims 23 and 26 
that the terminal section is mounted to swing horizontally 
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is fully anticipated, since the particulars of structure pro¬ 
viding for the horizontal swing of the terminal section 
relative to the rest of the structure are not set forth. Fur¬ 
ther, the conveyor of Joy is thought to anticipate the 
recitation of a flexible flight assembly passing there along 
as in claim 25, or a universally flexible flight assembly as 
recited in claim 26. However, both appellants’ types of 
means for mounting the conveyor terminal section for hori¬ 
zontal swing and appellants’ type of flexible flight is known 
in the art as shown by both Cartlidge 2,216,546 and An- 
dershock, and broadly as claimed the use of these features 
with any loading conveyor such as Joy’s is obvious. Thus 
the particular thing relied upon to distinguish over the 
disclosures of these references is the fact that the over¬ 
hanging portion of the loading conveyor is separately 
pivoted for vertical swing. This is only broadly recited. 
As shown by McCraw, to pivot conveyor sections for ver¬ 
tical swing so that they can swing into desired operative 
positions is known. Thus when it was observed that under 
certain mine tunnel conditions the overhanging portion of 
the loading conveyor hit the tunnel roof, it is considered 
obvious broadly to pivot such overhanging portion so that 
it could swing down to clear the roof. 

All of the references used by the examiner have not been 
discussed, the ones not discussed being considered cumu¬ 
lative. 

The rejection of claims 22 through 29 on the ground of 
old combination is affirmed. 

The rejection of claims 22 through 27 as indefinite and 
incomplete is reversed. 

The rejection of claims 22 through 29 as anticipated by 
the art is affirmed. 

In event of appeal attention is directed to In re Boyce, 
32 C. C. P. A. 718, 144 Fed. (2d) 896, 1944 C. D. 609, 568 
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O. GL 568, 63 U. S. P. Q. 80, in regard to specifically includ¬ 
ing in the appeal notice all grounds of rejection in the Ex¬ 
aminer’s Statement not expressly overruled by the Board. 

V. L Richard, ) 

Examiner-in-Chief. ) 

E. F. Klinge, ) Board 

Examiner-in-Chief. ) of 
M. F. Bailey, ) Appeals 

Examiner-in-Chief ) 
(Acting). ) 

» ' i 

! 

Bruninga & Sutherland, 

1004 Market St., . . 

St. Louis, Mo. 

January 27,1948. 

Received Jan. 29,1948. 




-98- 


PLAINTIFFS’ EXHIBIT M. 

. t 

Decision of Board of Appeals on 
Petition for Reconsideration. 

March 22, 1948. 

This is a petition for reconsideration of our decision of 
January 27, 1948, requesting that the two rejections of 
claims 23, 26 and 28 on the grounds that they 

1. are drawn to an old and unpatentable combina¬ 
tion, and 

2. are unpatentable over the art, 
be withdrawn and the claims allowed. 

• 

Relative to the first rejection, appellants argue that 
claims 23, 26 and 28 are the “Jepson” type, namely, the 
type approved in the Jepson decision, 1917 C. D. 62. For 
the purpose of this decision this may be conceded, it being 
pointed out that a Jepson form of claim is a combination 
claim. Ex Parte Witzel, 8 U. S. P. Q. 325. A consideration 
of claim 23, particularly discussed by appellants, shows 
that the first portion of the claim recites the locomotive 
carriage and the material-gathering and conveying means 
mounted thereon, while the latter part of the claim par¬ 
ticularly states that in combination therewith is the load¬ 
ing conveyor. 

For the reasons fully stated in our prior decision on 
pages 3 and 4, the combination recited is shown to be old 
and unpatentable over the prior art which discloses pre¬ 
cisely the claimed combination and the claimed relation¬ 
ship between the material-gathering and conveying means 
and the loading conveyor structure, both mounted on a low 
locomotive carriage. Appellants’ arguments relative to 
this rejection deal solely with the characteristics of the 
loading conveyor mounted on the carriage, whereas this 
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rejection deals with the fact that there is no new relation¬ 
ship between such means and the material-gathering and 
conveyor means. 

Relative to the second rejection of claims 23, 26 and 28 
as unpatentable over the art, this was dealt with in our 
prior decision on pages 5 and 6. 

Relative to claim 23, appellants argue that this claim is 
restricted to having the terminal section constructed to 
swing both vertically and horizontally. The precise word¬ 
ing in claim 23 is “and including a terminal section pivoted 
adjacent the rear end of said first-named section to swing 
vertically with reference to said first-named section and 
with reference to said carriage, and also to swing hori¬ 
zontally.” The phrase “and also to swing horizontally” 
is not limited as to the point of pivoting and is anticipated 
as in Whaley or Joy by having the entire conveyor sec¬ 
tion mounted for horizontal swing. However, it is noted 
that in Levin the terminal section is connected for hori¬ 
zontal swing. Thus, the prior art anticipates all features 
of claim 23 except pivoting the terminal section to swing 
vertically. The arrangement, particularly in Levin, neces¬ 
sarily provides for taking care of laterally curving tunnels. 
For the reasons pointed out in our prior decision, if is con¬ 
sidered to be an obvious expedient to pivot the terminal 
section for vertical swing in order to dear the tunnel roof 
where it is observed that the conveyor when elevated con¬ 
tacts the tunnel roof. 

Relative to claim 26, appellants argue that it distin¬ 
guishes from claim 23 in reciting a universally flexible 
flight assembly. As pointed out in our prior decision, this 
type of conveyor is well known. An inspection of Levin 
shows that this reference disdoses the same type of assem¬ 
bly, as do both Cartlidge, 2^216,546 and Andershock. 

Relative to claim 28, appellants argue that the references 
do not show a loading conveyor having a fixed section 
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adjacent the rear of the material-gathering and conveying 
means. This is believed to be an error. In both Whaley 
and Joy there is a hopper section which is adjacent the 
rear end of the gathering and conveying means and is con¬ 
tinuously located in that position. Joy describes this hop¬ 
per section on page 8, starting with line 86. Whaley de¬ 
scribes the hopper section on page 2, starting with line 3. 
While these hopper sections are mounted for horizontal 
swing about the vertical pivot, such hopper sections bear 
a fixed relationship to the discharge end of the gatherer- 
conveyor and fully meet the recitation in claim 28 in this 
respect. However, if this claim could be construed as be¬ 
ing restricted to having the hopper section in fixed rela¬ 
tionship to the carriage, this feature is old as shown by 
Cartlidge, 2,216,546; see the part 14 which is described 
on page 1, right column, lines 10 and 11, which language 
indicates that the end 14 is stationary relative to the car¬ 
riage. Similarly, see the part 14 of Andershock described 
on page 2, left column, starting with line 3. 

Our decision has been reconsidered but the petition is 
denied in respect to making any change therein. 


V. L Bichard, ) 

Examiner-in-Chief. ) 

E. F. Klinge, ) Board 

Examiner-in-Chief. ) of 
M. F. Bailey, ) Appeals 

Examiner-in-Chief ) 
(Acting). ) 


THE STATUTE INVOLVED. 


35 U. S. C. 63; E. S. 4915. Bill in equity to obtain pat¬ 
ent. Whenever a patent on application is refused by the 
Board of Appeals or whenever any applicant is dissatisfied 
with the decision of the board of interference examiners, 
the applicant, unless appeal has been taken to the United 
States Court of Customs and Patent Appeals, and such ap¬ 
peal is pending or has been decided, in which case no ac¬ 
tion may be brought under this action, may have remedy 
by bill in equity, if fiJed within six months after such re¬ 
fusal or decision; and the court having cognizance thereof, 
on notice to adverse parties and other due proceedings had, 
may adjudge that such applicant is entitled, according to 
law, to receive a patent for his invention, as specified in 
his claim or for any part thereof, as the facts in the case 
may appear. And such adjudication, if it be in favor of 
the right of the applicant, shall authorize the commissioner 
to issue such patent on the applicant filing in the Patent 
Office a copy of the adjudication and otherwise complying 
with the requirements of law. In all cases where there is 
no opposing party a copy of the bill shall be served on the 
commissioner; and all the expenses of the proceedings shall 
be paid by the applicant, whether the final decision is in 
his favor or not. In all suits brought hereunder where 
there are adverse parties the record in the Patent Office 
shall be admitted in whole or in part, on motion of either 
party, subject to such terms and conditions as to costs, 
expenses, and the further cross-examination of the wit¬ 
nesses as the court may impose, without prejudice, how¬ 
ever, to the rights of the parties to take further testimony. 
The testimony and exhibits, or parts thereof, of the record 
in the Patent Office when admitted shall have the same 
force and effect as if originally taken and produced in the 
suit. (E. S. sec. 4915; Feb. 9, 1893, ch. 74, sec. 9, 27 Stat 
436; March 2,1927, ch. 273, sec. 11, 44 Stat. 1336; Mar. 2, 
1929, ch. 488, Sec. 2 (b), 45 Stat 1476; Aug. 5, 1939, ch. 
451, sec. 4, 53 Stat 1212.) 
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UNITED STATES PATENT OFFICE. 


JOSEPH P. JOT, OP FRANKLIN, PENNSYLVANIA, ASSIGNOR, BY KE8NE ASSIGNMENTS, 
TO JOY MANUFACTURING COMPANY, OP FRANKLIN, PENNSYLVANIA, A CORPORA¬ 
TION OP DELAWARE. 

j 

LOADING MACHINE. 

j 

Application filed August 8, 1924. Serial No. 729,833. 


This invention relates to certain new and 
useful improvements in loading machines, 
and has particular reference to machines of 
the type set forth in my co-pending appli- 
5 cation for United States Letters Patent filed 
March 3rd, 1924, Serial No. 696,689. 

An object of the invention is to provide 
an automotive loading machine of the above 
kind whose parts are compactly arranged 
10 and which embodies a horizontally swinging 
rear or loading conveyor, whereby cars may 
be loaded with facility whether alined with 
the machine or not, ana whereby the machine 
may be readily moved about in the mine 
10 where space is restricted. 

Another object is to provide reliable means 
for raising the front and rear conveyors or 
conveyor sections and for horizontally swing¬ 
ing said rear conveyor. 

20 StUl another object is to provide a ma¬ 
chine of the above kind having a well bal¬ 
anced arrangement of parts ana having pro- 
. vision for effectively driving all parts to 
be driven from a single motor. 

2® A further object is to generally improve 
the construction of machines of the above 
kind, particularly as to durability, where¬ 
by the same may withstand the severe serv¬ 
ice required of the same underground. 

30 A still further object is to provide in a 
machine of the above kind embodying a self- 
propelled chassis having endless flexible 
traction elements, an improved power trans¬ 
mission gearing between said traction ele- 
35 ments and the motor whereby the machine 
may be propelled in either direction at se¬ 
lective speeds without reversing the motor, 
whereby the machine may be readily steered 
or pivotally turned upon one of said trac- 
40 tive elements as the pivotal point, when 
said pivotally utilized point is caused to be 
stationary and the other tractive element 
is caused to be operative, and whereby the 
front end of the machine may be kept at 
45 will in loading proximity to the coal to be 
- loaded. 

Another object is to provide effective 
power means for selectively raising the front 
and rear conveyors and horizontally swing- 
50 ing the rear conveyor, and to provide simple 
manually operable means for controlling the 
operation of such power means as desired. 

Other objects will become apparent as the 
nature of the invention is better understood, 


and the same consists of the novel form, 55 
combination and arrangement of parts here¬ 
inafter more fully described, shown in the 
accompanying drawings and claimed. 

In the accompanying drawings forming 
part of this application and in which like 50 
reference characters indicate similar parts 
throughout the several views, 

Fig. 1 is a view in side elevation of the 
rear portion of the machine, partly broken 
away, and, | 65 

Fig. 1* is a similar view of the forward 
portion of the machine, with parts omitted 
for sake of clearness; this figure and Fig. 1 
together show substantially the complete 
machine in side elevation. 70 

Fig. 2 is a top plan view of the rear por¬ 
tion of the machine, partly broken away and 
with parts removed for sake of clearness, 
and 

Fig. 2* is a similar view of the forward 75 
portion of the machine; this figure and Fig. 

2 together show substantially the complete 
machine in top plan view. 

Fig. 3 is an enlarged fragmentary view of 
the hopper and adjacent parts, partly broken 80 
away and in horizontal section and partly in 
top plan. 

Fig. 4 is a vertical transverse section of 
the machine taken substantially on the line 
4—4 of Fig. 3, with parts removed for sake 85 
of clearness. 

Fig. 5 is a fragmentary horizontal sec¬ 
tion al view taken substantially on line 5—5 
of Fig. 4, with parts removed. 

Fig. 6 is a vertical transverse section taken 90 
substantially on line 6—6 of Fig. 1% parts 
being removed. 

Fig. 7 is a fragmentary sectional view 
taken on line 7—7 of Fig. 5. 

Fig. 8 is a diagrammatic plan view illus- 95 
trating the driving connections between the 
motor and transverse driven parts located 
forwardly and rearwardly thereof. 

Fig. 9 is an enlarged top plan view of the 
finger or digging member of one of the gath- 190 
ering arms. 

Fig. 10 is a side elevation of the device 
shown in Fig. 9. 

Fig. 11 is an enlarged section taken on 
line 11—11 of Fig. 9. 100 

Fig. 12 is a top plan view of the bumper. 

Fig. 13 is an enlarged section taken on 
line 13—13 of Fig. 12. 



Fig. 14 is a top plan of the hydraulic ward portion of this housing is a variable 
system for the conveyor raising ana swing- speed reversing gearing t while within the 
ing jacks, the component parts of the system rear portion of said housing is a differential 
being shown in the relation they assume gearing. The variable speed reversing gear- 
5 when installed cm the machine. mg embodies a pair of transversely arranged ?o 

Fig. 15 is a side elevation of the system shafts, the forward one of winch as at 
shown in Fig. 14. —1$— has the casings —20— and —21— 

Fig. 16 is a diagrammatic view, partly in of multiple-disk friction clutches secured on 
plan and partly in perspective, of the sys- the end portions thereof. These friction 
10 tern shown in Figs. 14 and 15. clutches also embody hubs which are jour- 75 

Fig. 17 is a front elevational view of the naled on the shaft —19— and whose adja- 
main control valve for the hydraulic sys- cent ends are provided with rigid bevel 
tern. gears —22— and —23— both of which con- 

, Fi S* 18 is a side elevational view of the stantly mesh with a bevel pinion —24— se- 
15 device shown in Fig. 17. cured on the rear end of shaft —17—. The 80 

Fig. 19 is a top plan view thereof. casing —20— is formed with a relatively 

Fig. 20 is a vertical section taken substan- small spur gear —25— and the casing 
tially on line 20—20 of Fig. 17. —21— has a larger spur gear —26— rigid 

Fig. 21 is a vertical section taken on line therewith. The shaft —19— has an axle 
20 21—21 of Fig. 20. bore in which is slidably arranged a rod 85 

Fig. 22 is a horizontal section taken on —27—, and secured to the inner end of this 
line 22—22 of Fig. 20. rod is a cross bar —28— whose ends project 

Fig. 23- is a horizontal section taken on outwardly through an elongated slot pro¬ 
line 23—23 of Fig. 20. vided in the shaft —19— between the gears 

25 Referring more in detail to the drawings, —22— and —23—. The ends of the cross 90 
the present invention embodies a self-pro- bar —28— pass into openings of a collar 
pelled chassis, the frame of which includes —29— that is slidably mounted on the shaft 
side rails —5— having upright frame plates —19—, so that longitudinal sliding move- 
or pedestals —6— rigidlv secured upon the ment of the rod —27— is transmitted to the 
30 forward portions thereof in spaced parallel collar —27— for a purpose that will pres- 95 
relation. The side rails —5— have pairs ently become apparent. Disks —30— are 
of transversely alined openings in which are loosely disposed on the shaft —19— at oppo- 
secured four transverse axles —7—, —8—, site sides of the collar —29— and they carry 
—9— and —10— whose ends project out- laterally projecting pins —31— which pro- 
35 wardly beyond the rails —5—. Journaled ject into the casings —20— and —21—. It ioo 
and suitably retained upon the inner parts will thus be seen that when the collar —29— 
of the projecting portions of the axles —7— is disposed midway between the gears 
and —10— are combined sprocket wheels —22— and —23—, the disks of the friction 
and guiding and supporting rollers —11—, clutches will slip relative to each other, so 
40 and journaled upon the ends of axles —8— that rotation of said gears will not be trans- 105 
and —9— are guiding and supporting roll- mitted to the casings —20— and —21—. 
ers —12—. It is noted that the axles —7— On the other hand, when the rod —27— is 
and —10— are disposed in a plane above the moved inwardly, the pins —31— of one of 
plane in which the axles —8— and —9— the disks —30— will compact the friction 
45 are disposed. As shown in Fig. 7, the ele- disks in the housing —20— and thereby lio 
ments —11— are preferably composed of cause the rotation of gear —22— to be trans¬ 
pairs of roller sections bolted against oppo- mitted to said housing —20— and the gear 
site sides of an intermediate sprocket wheel —25—, while, when the rod —27— is moved 
section —11*—•. outwardly, the rotation of gear —23— is 

50 Rigidly mounted between and connecting transmitted to the housing —21— and the 115 
the forward portions of the side rails —5— gear —26—. The rod —27— may be slid 
is a motor —14—, preferably electrical, hav- longitudinally by means of a hand lever 
ing a longitudinally arranged power shaft —32— (Fig. 1) suitably connected to a rock 
with a forwardly projecting end portion shaft —33— that is journaled in a bearing 
55 —14*— and a rear wardly projecting end cap —34— and that has a fork —35— se- 120 
portion —14 b — (Fig. 8). A spur pinion cured thereon which is operatively associated 
—15— is secured on the rear end of the with the rod —27— as shown in Figs. 4 
power shaft of the motor —14— and is dis- and 5. 

posed above and meshes with a spur gear The rear shaft —36— of the variable 
60 —16— which is fixed on the forward end of speed reversing gearing, similarly to the for- l 25 
a longitudinally arranged shaft —17— as ward shaft —19—, has its ends journaled in 
shown in Figs. 5 and 8. A housing —18— suitable bearings at the sides of the housing 
is mounted between and rigidly connects the —18—, and journaled upon one end portion 
rear end portions of the side rails —5— as of the shaft —36— is a large spur gear 
55 shown in Figs. 4 and 5, and within the for- —37— that meshes with the gear —25—, 130 


while a small spur gear —38— is journaled 
on the other ena portion of shaft —36— and 
meshe* with the gear —26—. A spur pin¬ 
ion —39— is slidably pinned on tne snaft 
5 —36— and has clutch elements on the ends 
thereof as at —40— for selective cooperation 
with similar clutch elements —41— formed 
on the inner sides of gears —37— and 
-y-38—. The clutch elements —40— may be 
10 simultaneously disengaged from the ele¬ 
ments —41— of both of the gears —37— and 
—38—, as shown in Fig. 5, and the move¬ 
ment of the pinion —39 may be effected by 
means of a rod —42— that is slidable in an 
15 axial bore of shaft —36— and that has its 
inner end connected to pinion —39— by 
means of a cross bar or pin —43— whose 
ends extend through a longitudinally elon¬ 
gated slot in shaft —36— and into openings 
20 of gear —39—. The outer end of rod —42— 
is operatively associated with a fork —44— 
of a lever —45— whereby said rod —42— 
may be manually moved, and means such as 
a spring latch as at —46—, may be provided 
25 for holding the lever -^45— in any position 
it may be set. By various manipulations of 
the levers —32— and —45—, the pinion 
y—39— may be driven at two different speeds 
in either direction. 

30 The differential gearing, denoted gener¬ 
ally at —47—, is of conventional form and 
operatively connects a pair of alined trans¬ 
verse shaft sections —48— and —49—, the 
said differential gearing embodying a ring 
85 gear —50— that meshes with the pinion 
—39—. Secured upon the outer ends of the 
shafts —48— and —49— are sprocket wheels 
—51— and —52—, each of which is alined 
with the sprocket wheel members —11*— at 
40 the adjacent side of the machine. Mounted 
upon the outer hub portions of the sprocket 
wheels —51— and —52— are brake drums 
—53— and —54— having flexible split brake 
bands —53*— and —54*—. The variable 
45 speed reversing gearing and the differential 
gearing run in a bath of oil within the hous¬ 
ing —18—. Passing around the rollers 

—11— and —12— and the sprockets —51— 
and —52—at each side of the machine is an 
50 endless flexible traction element or so-called 
caterpillar tread —55— of the kind set forth 
in my abovementioned application. Suitable 
spring means as generally denoted at —56— 
in Fig. 1» are provided for yieldingly urging 
55 axle —10— forwardly so as to maintain the 
traction elements —55— taut. 

The traction elements —55— have the 
calks —57— for the same purpose as the 
calks —41—-, and said elements further in- 
60 elude sprocket chains engaging the sprocket 
wheels—11*—and—51—and—52—. Also, 
the axles —7— and —10— project out¬ 
wardly beyond the traction elements —55— 
for removable reception of rail wheels 
65 —58—. The outer sections of rollers —11— 


arid the rail wheels —58— have transverse 
openings adapted to be alined for reception 
of pins —59— whereby the rotation of the 
rollers —11— will be transmitted to the 
rail wheels when the latter are used. The 70 
pins —59— may be held in place as shown 
in Fig. 7 by means of screws —60— or the 
like. 

As shown more clearly in Fig. 4, the 
housing —18— has a cover —61— formed 75 
with a central upstanding sleeve —62— in 
which is journaled, an upright shaft —63—, 
and secured on the lower end of this shaft 
—63— is a bevel pinioii —64— that meshes 
with .the gears —22— and —23—. The 80 
cover —61— also has a rigid upwardly and 
outwardly projecting web —65— upon the 
margin of which is formed a track —66— 
for a purpose which will presently become 
apparent. 85 

The machine embodies a rear conveyor 
of the well known chain and scraper type, 
and this conveyor includes a forward hop¬ 
per section —67—, the bottom of which is 
formed with a depending central sleeve 90 
—68— journaled on the sleeve —62— 
whereby the hopper may rotate about a ver¬ 
tical axis defined by the shaft —63—. The 
rear conveyor has a foot shaft —69— as 
shown in Fig. 3 that is journaled trans- 95 
versely in the forward end of the hopper 
—67—, and secured on this foot shaft are 
sprocket wheels —70— about which the 
usual chains —71— of the endless movable 
member of said conveyor pass, said endless loo 
member including scraper bars —72— 
which connect the chains —71— at inter¬ 
vals. The chains —71— also pass around 
the head shaft —73— (Figs. 1 and 2), and 
means generally denoted at —74— are pro- 105 
vided for adjustably and yieldingly urging 
the head shaft —73— rearwardly for main¬ 
taining the endless member of the rear 
conveyor taut. The hopper —67— has a 
false bottom —75—, and between the latter 110 
and the true bottom of the hopper is formed 
an oil-tight compartment —76— in which 
are disposed spur gears —77— and —78— 
which mesh with each other, the gear —77— 
being secured on the upper end of shaft 115 
—63— and the gear —78— being carried by 
an upright axle —79— disposed at one side 
of shaft —63—. The hopper —67— is 
formed with a side oil-tignt compartment 
—80— in the rear end of which is journaled 120 
an upright shaft —81—, and fixed upon the 
latter shaft is a spur gear —82— that 
meshes with the gear—78— 1 . A bevel pin¬ 
ion —83— is also fixed on the shaft —81— 
and meshes with a bevel gear —84— mount- 125 
ed on the rear end of a longitudinally 
arranged shaft —85— that is journaled 
horizontally in thej compartment —80—. 

The hub of a multiple-disk friction clutch 
—86— is journaled on the shaft —85— and U0 


has the gear -—84— secured thereon, and the 
casing of said clutch is keyed to shaft 
—85—.' A spring means generally indi¬ 
cated at —87— is provided for normally 
5 compacting the disks of the clutch —86— 
for transmitting the rotation of gear —84— 
to shaft —85—, and this spring means in¬ 
cludes a collar shiftable by a fork on a 
transverse rock shaft —88— for releasing 
lo said clutch and thereby allowing the gear 
—84— to rotate, -when desired, without 
causing rotation of shaft —85—. A lever 
—89— is provided on one end of shaft 
—88— so tnat the latter may be manually 
15 rocked. Secured on the forward end of 
shaft —85— is a bevel pinion —90— that 
meshes with a bevel gear —91— secured on 
the adjacent end of the foot shaft —69—. 
It will thus be seen that means is provided 
20 for driving the rear conveyor from the 
motor —14— at all times without interfer¬ 
ing with the horizontal swinging of said 
conveyor about the axis of shaft —63—. 

The rear conveyor includes a rear section 
25 —92— pivoted as at —93— to the forward 
x section or hopper —67— for vertical adjust¬ 
ment or swinging movement, and the usual 
partition —94— (Fig. 4) is provided above 
and below which the scraper bars —72— 
so move. 

The front conveyor has a gathering mech¬ 
anism on the forward lower end thereof as 
disclosed in my above-mentioned applica¬ 
tion and this conveyor includes a forward 
35 inclined frame section —95— whose rear 
end is hinged to the pedestals —6— as at 
—96— for vertical swinging movement or 
adjustment. The front conveyor also em¬ 
bodies a rear frame section —97— which is 
40 rigid with and projects rearwardly from the 
pedestals —6— so as to overhang and dis¬ 
charge into the hopper —67—. Rigidly 
secured to and connecting the forward por¬ 
tions of the rails —5— and the pedestals 
45 —6—^ is a housing —98— (Figs. 1* and 6), 
and journaled transversely in this housing 
is a horizontal shaft —99-— upon which is 
journaled a bevel gear —100— the hub of 
which forms the hub of a multiple-disk fric- 
50 tion clutch whose housing —101— is keyed 
on the shaft —99—. The friction disks of 
the latter clutch are normally compacted 
by spring means —102— that is manually 
releasable by means of a rod —103— that 
55 is slidable in an axial bore of shaft —99— 
and that has its inner end connected to the 
pin disk —104— of said spring means by 
means of a cross pin or bar —105— whose 
ends project through an elongated slot in 
60 the shaft —99—. A hand lever —106— is 
provided to facilitate movement of rod 
—103— through the medium of a fork 
—107— and means as at —108— may be 
provided for holding the lever —106— in 
W clutch releasing position. 


The forward end —14*— of the shaft of 
motor —14— has a spur gear —109— fixed 
thereon, and the latter meshes with a larger 
gear —110—secured on the rear end of a 
short longitudinally arranged shaft —111— 70 
supported by the housing —98—. A bevel 
pinion —112— is fixed on the front end of 
shaft —111— and meshes with the large 
bevel gear —100—. The shaft —99— pro¬ 
jects through one end of the housing —98— 75 
and has a double sprocket wheel —113— 
secured thereon and a double sprocket chain 
connects this sprocket wheel with a larger 
double sprocket wheel —114— as indicated 
at —115— in Fig. 6. The sprocket wheel 80 
—114— is secured on one end of a trans¬ 
verse shaft —116— that is journaled in the 
upper portions of the pedekals —6—, and 
that has further sprocket wheels —117— 
fixed thereon. The forward conveyor is 85 
of the chain and scraper type embodying 
an endless member composed of sprocket 
chains —118— connected at intervals by 
transverse scraper bars —72— and passing 
over the sprocket wheels —117— so that 80 
when shaft —99— is driven, its rotation 
is transmitted to drive said endless con¬ 
veyor rifember. At the rear end of the con¬ 
veyor frame section —97— is a transverse 
shaft —119— (Figs. 1 and 4) having idler 85 
guide rollers —120— for the (mains —118—, 
the shaft —119— having-adjusting means 
—121— for maintaining the endless member 
of the forward conveyor taut. 

Means including a hand lever —122— is 100 
provided for selectively tightening or simul¬ 
taneously loosening the brake bands —53*— 
and —54*— to permit steering of the ma¬ 
chine, not only for the purpose of adapting 
the machine to be convenientlv and enectu- 105 
ally steered when travelling from place to 
place but—from the operating standpoint— 
the more important purpose of moving the 
gathering end of the forward conveyor into 
actuative and operative relation to the coal HO 
to be attacked and moved into or upon said 
lower conveyor. By means of such automo¬ 
tive construction it is possible to employ a 
very rigid, substantial, and durable connect¬ 
ing means between the rearward end of said l 15 
conveyor and its carrying structure, a con¬ 
nection which is absolutely rigid, horizon¬ 
tally considered, and still provides for the 
necessary swing and adjustment of the for¬ 
ward gathering end of said conveyor in or- 120 
der to effect its accessibility to the coal to be 
loaded. 

The forward conveyor has a driven foot 
shaft rotatablv geared to crank disks 
—123— as disclosed in my aforesaid appli- 125 
cation, and these disks rest upon the gather¬ 
ing head apron or shoe —124— and upon the 
platforms —125— (Fig. 2*). 

The machine embodies a gathering mecha¬ 
nism including gathering arms, each com- 130 
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posed of a bracket member —126— pivoted 
as at —127— to the adjacent disk —123—, 
and a finger—128— pivoted to the bracket 
—126— for limited vertical movement. The 
5 usual guides —129— and guide bars —130— 
are provided to cause the fingers —128— to 
move in substantially renifonn orbital paths 
when the disks —123— are rotated. The 


and provided with a transverse horizontal 
opening in which is secured a removable 
auxiliary finger or cutter bit —132—. The 
15 fingers —128— are further provided with 
hollow bosses —133— upon the upper sides 


hollow bosses —133— upon the upper sides 
thereof in surrounding relation to vertical 
openings of said fingers and in which 
upstanding obliquely disposed cutter bits 
20 —134— are removably secured. Screws 
—135— may be utilized to secure the bits 
—131—, —132— and —134— in place. 

As shown in Figs. 1 and 3, the rear por¬ 
tion of the hopper —67— has antifriction 
25 rollers —136— arranged to run on the track 
—66— and thereby insure easier turning of 
the hopper or horizontal swinging of the 
rear conveyor. The compartments —76— 
and —80— are adapted to be filled with oil 
30 and likewise for the housing —98— and 
a gear casing —137— provided for the 
sprocket gearing —113—•, —114—, —115—. 

Suitable guards —138— are provided to 
protect the operator from being injured by 
35 the traction elements —55— etc., and the 
electric feed cable —139— (Fig. 2*) is pref¬ 
erably connected to a safety switch —140—, 
mounted on the under side of the gathering 
head, before passing to the motor —14— ana 
40 an electric controller —141— provided for 
the latter. 

In the use of the present invention, the 
cars to be loaded are run under the rear con¬ 
veyor section —92— to receive the coal dis- 
45 charged by the latter, and a bumper —142— 
is provided at the rear end of the chassis of 
the machine to protect the latter if bumped' 
by such cars. This bumper comprises a 
channel bar—143— (Figs. 1,2, 3,12 and 13) 
50 bolted as at —144— (Fig. 3) to brackets 
—145— (Figs. 3 and 5) and in turn receiv¬ 
ing and having bolted thereto a wooden or 
other resilient bumper member —146—. 
The bumper member —146— is preferably 
55 tapered narrower from its center to its ends 
and has its rear impact-receiving face cov¬ 
ered by a protecting strip or plate —147— 
of metal. The plate —147— has its ends 
outturned and riveted to the bar —143— as 
00 at —148—. A car or a mine locomotive may 
be coupled to the machine by reason of cou¬ 
pling tongue and coupling pin receiving 
openings —149— and —150— provided cen¬ 
trally m the members —146—and —147— 
and to take the strain of the coupling pin 


off of these members, angle brackets —151— 
are riveted to the bar —143— and have hori¬ 
zontal flanges disposed in the horizontal 
opening —149— and formed with transverse 
apertures —152— alined with the vertical 70 
opening —150—. 

The conveyor sections —92— and —95— 
lower by gravity and the upward swinging 
movement thereof is effected by means in¬ 
cluding hydraulic jacks—153— and—154—, 75 
while horizontal swinging of the rear con¬ 
veyor is effected by means including hy¬ 
draulic jacks —155— arid —156—. The pis¬ 
ton and cylinder of jack —153— are hinged 
at their outer ends to the conveyor section 80 
—92— as at —157— and to a bracket —158— 
at the rear of the hopper —67— as at 
—159—, respectively, while the piston of 
jack —154— is hinged as at —160— to the 
conveyor section —95— and the cylinder of 85 
the latter jack is hinged as at —161— to the 
casing or housing —98—. This allows the 
jacks and the conveyor sections —92— and 
—95— to assume different angular relations 
as is necessary when the latter are raised or 00 
allowed to lower. 

Suitably mounted at one side of shaft 
-17- (Fig. 5) is a conventional hydraulic 
pump —162— preferably of the rotary 
geared-piston type and this pump has a 05 
transversely disposed drive shaft —163— 
which has a bevel gear —164— fixed there¬ 
on, the gear —164— meshing with a bevel 
gear —165— journaled on the shaft —17—. 

The gear —165— has clutch teeth adapted too 
to cooperate with the teeth of a clutch ele¬ 
ment —166— that is slidably keyed on shaft 
—17— and that is normally engaged, for 
causing the pump to be driven, by a spring 
—167—. The clutch element —166— may 10 ® 
be manually released by means of a fork 
operated by lever —168— (Fig. 1). A cas¬ 
ing —169— that encloses gears —164—, 

—165— and —16— is adapted to hold oil 
and is secured to the front end of hous- HO 
ing —18—. 

The pump —162— has an outlet or dis¬ 
charge line —170— that is connected to the 
bottom inlet —171— of a main control valve 
—V— of special form that is arranged to be 115 
mounted on the right hand pedestal —6—, 
and the supply line —172— of said pump is 
connected to the bottom of a reservoir or 
tank —173—. The tank —173— is supplied 
with fluid, such as oil, through a filling spout 120 
—174— and is bolted in a transversely ex¬ 
tending horizontal position against the rear 
edges of the pedestals —6— beneath the con¬ 
veyor section —97— and above the motor 
—14— as at —175— (Fig. 1«). 125 

The xriain control valve has five outlet 
ports, a lower side one of which as at —a— 
is connected to the rear jack —153— by 
means of piping —176— that includes a flex¬ 
ible section of high pressure hose —177— 130 
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which is loosely coiled about the hopper 
. sleeve —68— so as to not interfere with the 
swinging of the jack or the turning of said 
hopper when the rear conveyor is swung 
5 horizontally. The other lower side one of 
the outlet ports of valve —V— as at — b — 
is connected to the front jack —154— by 
nwrns of piping —178— that includes a flex¬ 
ible section of nigh, pressure hose —179— so 
10 that swinging oi the jack —154— is freely 
permitted. An upper side outlet port —^— 
is connected by piping —180— to the right 
hand jack —156—, while the' other upper 
side port — d — is connected by piping 
15 —181— to the left hand jack —155—. The 
top remaining port — e — is connected by 
piping —182— to the supply line —172—, 
and a by-pass —183— is provided between 
the piping —176— and the piping —182—, 
» in which by-pass is disposed a spring seated 
check or safety relief valve —184— of con¬ 
ventional form. A similar by-pass is pro¬ 
vided ‘between pipings —170— and —172— 
in which is disposed a similar safety relief 
*5 valve —185—, and manually operable shut¬ 
off or needle valves —186— and—187— are 
respectively provided in the pipings —176- 
ana —178—. A connection —188— (Fig. 
14) is provided between the tank —173-— 
so and the easin g —137*— so that the latter will 
be kept full of oil, and this connection 
—188— has a branch provided with a shut¬ 
off valve —189— that may be opened to the 
atmosphere for relieving the tank —173— 
35 of air. 

The control valve —V— embodies a cas- 


valve—205— which has a valve stem—206— 
projecting through a stuffing box in the top 
wall of the valve casing. The valves —195—, 

—196—, —202—.and —203— have similar 
valve stems —207— which project through 70 
stuffing boxes in the front wall of the valve 
casing, and manually operable means are 
provided for cooperation with the valve 
stems —206— and —207— whereby the valve 
—205— may be closed and held closed with- 75 
out opening any of the valves —195—, 

—196—, —202— and —203—, whereby the 
valves —195— and —202— may be simulta¬ 
neously opened while the valves —196— and 
—202— are allowed to remain closed, or vice 80 
versa, and whereby the valve —205— is 
closed and held closed when the valves 
—195— and —202— or the valves —196— 
and —203— are opened. This means em¬ 
bodies a handle —208— pivoted for vertical 85 
movement as at —209— on the upper end of 
a rock shaft —210— that is vertically jour¬ 
naled in alined openings of superimposed 
ears —211— rigid with the front of the con¬ 
trol valve casing. The inner or rear end of 90 
the handle —208— overlies the valve stem 
—206— so that when the outer end of this 
handle is lifted the valve —205— is closed. 
Secured on the shaft —210— is a sleeve 
—212— having rigid upper and lower cross 95 
aims —213— and —214—, and the ends of 
said cross arms are provided with adjustable 
screws—215—. The screws—215—of cross 
arm —213— coincide with the valve stems of 
valves —202— and —203— and those of the 100 
cross arms —214— with the stems of valves 


ing having a chamber —190— in the lower 
portion thereof into which the ports —171—, 
—a — and — b — open and a chamber —191— 
40 located above the chamber —190— and com¬ 
municating with the latter through a central 
port cloeed by a downwardly seating check 
valve —192—. A pair of chambers —193— 
and —194— are formed in the casing in side 
45 by side relation forwardly of chamber 
—191— and ports, controlled by forwardly 
seating valves —195— and —196—, provide 
communication between the * chambers 
—193— and —194— and opposite ends of 
•0 chamber —191—, the valves —195— and 
—196— being spring-seated (Fig. 22). 
Formed in the upper rear part of the valve 
casing are chambers —197— and —198—, 
the former of which communicates with 
55 chamber —194— through a passage —199—, 
and the latter of which communicates with 
chamber —193— through a passage —200—. 
The valve casing has a further chamber 
—201— located in front of chambers —197— 
50 and —198— and communicating with the 
latter through end ports controlled by spring- 
seated and forwardly seating valves —202— 
ami—203—. A passage ^-204—is provided 
between the chambers —190— and —201— 
55 and is controlled by a downwardly seating 


—195— and —196—. It will thus be seen 
that when the handle —208— is swung to 
one tide the valves —195— and —202— will 
be simultaneously opened and that when it 105 
is swung to the other tide the valves —196— 
and —203— will be simultaneously opened. 

An angle plate —216— is secured to the up¬ 
per ear —211— and has a groove —217— 
radial to the axis of shaft —210—, which 110 
groove receives the lower end of a screw 
—218 t— when the handle —208— is released 
to allow the valves —7195—, —196—, —202— 
and —203— to dose and the valve —205— 
to open, said screw —218— being vertical 115 
and adjustably threaded through the handle 
—208—. In this manner the handle must be 
lifted to release the screw —218— from the 
groove —217— and to close the valve —205— 
before said handle can be swung sidewise 120 
to open the valves —195— and —202— or 
—196— and —203—, for a purpose that will 
presently become apparent. 

Guide pulleys —219— are journaled on the 
rear outer ends of the pistons of jacks 125 
—155— and —156— and the latter are rig¬ 
idly mounted in a horizontal-'position at 
opposite tides of the conveyc^section —97—. 

A pair of superimposed pulleys’*-220- 
are moun t ed on each pedestal —6—, and a 130 
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cable —221— is passed over the pulleys of valve —V— and opening valve —187— 

—219— and —220— and wound about a when the gear —165— is clutched to shaft 
horizontal drum —222— rigid with the hot- —17— so that the pump —162— is driven, 
tom of the hopper —67— so that the selective Under these conditions, the fluid under pres- 
5 rearward movement of the pistons of jacks sure passes from pump —162— through pip- 70 
—155— and —156— will cause the rear con- ing —170—, valve chamber —190—, and 
veyor to swing horizontally to the desired piping—178—to the front jack—154—, the 
side. The ends of the cable —221— are at- valve —205— being held closed to prevent 
tached to the forward ends of the cylinders the fluid from passing through passage 
lo of jacks —155— and —156— as at —223— "7204—, chamber —201—, port — e — and 75 
(Fig. 2*) , and the drum —222— (Fig. 4) is piping —182—. The fluid can, at this time, 
concentric with the shaft —63— and sleeves pass into chamber —191— but will act to 
—62— and —68—. close valves —195— and —196— so that it 

The controlling handles and levers or the can go no further. As shown in my above 
15 like are all located at the same side of the mentioned application, means may be pro- 80 
machine so that the operator may readily vided to limit the upward movement oi the 
manipulate them. By reason of the fact that conveyor section —95—, and when this limit 
the rear conveyor can be swung horizontally is reached, the excess pressure in the line 
and its rear section —92— can be adjusted —170— is relieved through valve —185— 

20 vertically, loading of cars is made possible to piping —172— to avoidbreakage of parts 85 
irrespective of the position or height of the in case the pump is not stopped or the handle 
latter. —208— is not released in time. The con- 

In the use of the machine, the rail wheels veyor section —95— may be held raised by 
—58— are secured on the axles —7— and closing valve —187—, and may be allowed to 
85 —10— so that the machine may be propelled lower by opening the latter when the handle 8® 
on the mine tracks to the working place. —208— is released, the fluid then flowing 
By operating the controller —141—, the from jack —154— through passage —204—, 
motor —14— may be started so as to drive chamber —201—, port — e — and piping 
the shaft —17— and gears —22— and —182— to the tank —173—. The same 
30 —23—. In travelling up a grade, the ma- operation takes place when the rear conveyor *8 
chine is propelled forwardly in low gear section —92— is raised and lowered, except 
by manipulating levers —32— and —45— that valve —186— is then manipulated in- 
so as to compact the friction disks in the stead of valve —187— so that the fluid 
clutch housing —20— and to engage the flows to and from the rear jack —153— 

35 clutch teeth —40— with the teeth —41— of through piping —176—. The upward 10Q 
the large spur gear —37—. If the machine movement of the conveyor section —92— is 
is moved forward down grade or on a com- limited by a chain —250— and when the 
paratively level place, high gear may be limit is reached, the excess pressure in the 
utilized for more rapidly reaching the work- piping —176— is relieved to piping —182— 

40 ing place, by leaving the friction disks of through by-pass —183— and the relief valve 108 
the housing —20— compacted and engaging —184—. In order to cause the rear con- 
the clutch teeth —46— of gear —39— with veyor to swing to the right, the valve handle 
the clutch tee^h —41— of the spur gear —208— is lifted to close valve —205— and 
—38—. The machine may be moved back- is then swung to the right to open valve* 

45 ward in low gear by clutching the gear —196— and —203—. When this is done, HO 
—23— to the housing —21— and the gear the fluid passes from pump —162— through 
—39— to gear —37—, while high speed piping —170—, valve chambers —190—, 
reverse may be obtained by clutching the —191— and —194—, passage —199—, 
gear —39— with gear —38— when the gear chamber —197—, port —and piping 
50 —23— is clutched to the housing —21—. —180— to the right hand jack —156— so 118 
Upon approaching the working place where that the piston of the latter is projected for 
the traclc rails end, the track wheels —58— exerting a pull on the cable —221— at the 
are removed and the machine is then run right hana side of the machine. At the 
onto the mine floor supported by the trac- same time, the cable at the left hand side is 
55 tion elements —55—. The lever —122— is wound on the drum —222— and causes the 


manipulated for selectively tightening the 
brake bands —53*— and —54*— to effect 
steering of the machine as disclosed in my 
above-mentioned application, whereby the 
80 gathering head may be directed to attack 
the standing coal as found desirable. When 
the machine is moved from place to place, 
the front conveyor section —95— and its 
gathering head are, of course, raised, and 
85 this is effected by lifting the handle —208— 


piston of the left hand jack —155—^ to re¬ 
tract into its cylinder, the fluid behind the 
latter piston exhausting through piping 
—181— into chamber —198— and past the 
open valve —203— into chamber —201— 188 
from whence it passes through port — e — 
and piping —182— to tank —173—. To 
swing the rear convevor to the left, the valve 
handle —208— is lifted and then swung to 
die left to open valves —195— and —202—. 130 


mobility means 
























tipper end to aid frame whereby its lower 
gathering end is adapted to have vertical 
adjustability, and means actuated by energy 
developed by aid power unit arranged to 
a effect vertical adjustment of said lower end 
of said conveyor. 

4. In a coal loading machine, in combina¬ 
tion an automotive organization comprising 
among its elements a carrying ami mount- 
10 ing structure consisting of a single, rigid 
frame, suitable propelling mobility means 
for aid organization upon which said 
.• frame is rigidly mounted, a single power 
unit carried by said frame adapted to snp- 
15 ply power for the operation of said auto¬ 
motive organization and the various op¬ 
erating elements olaid machine, a delivery 
conveyor carried upon and wholly supported 
by said frame, adapted and operable by 
so mans of power derived from said power 
unit to deliver coal to a car, a gathering and 
elevating conveyor carried upon and wholly 
supported by aid frame adapted and oper¬ 
able by means of power derived from said 
25 power unit to gather coal from the floor of 
a mine and to transfer same to and deposit 
it upon.said delivery conveyor, said delivery 
elevator being pivotally attached at one of 
its ends to said frame whereby its other 
so end is adapted to have horizontal swinging 
• movement, and means operable by power 
derived from said power unit to impart said 
horizontal swinging movement to said ele¬ 
vator. ■ 

3* 5. In a coal loading machine, in combina¬ 

tion, an automotive organization comprising 
amo ng its elements a carrying and mounting 
structure consisting of a single rigid frame, 
suitable propelling mobility for said 

40 organization upon which said frame is 
' rigidly mounted, a single power unit carried 
by said frame adapted to supply power for 
the driving of said mobility elements and 
. various other operating dements of said 
45 loading machine, forward and rearward con¬ 
veyors carried in relatively tandem relation 
by and wholly supported upon.and from said 
frame, adapted, co-operating and operable 
by power derived from said power unit to 
SO gather coal from the floor of a mine and to 
deliver same to a cai, said conveyors being 
so mounted upon said frame as to be vertr- 
1 cally adjustable at their relatively extreme 
ends, supplementary supporting and adjust- 
55 ing means for said forward conveyor inter¬ 
posed between said frame and an adjacent 
portion of said forward conveyor, and sup¬ 
plementary supporting and adjusting means 
for said rearward conveyor; each of said ; 
60 supplementary means being aaapted and op- 
erable by means of power derived from, said . 
power unit to effect vertical adjustment of 
said conveyore respectively. • 

6. In a loading machine, a chassis, for- 
ward and rear conveyors mounted in tandem 


relation on said chasms for elevating ma¬ 
terial from a point adjacent the ground and 
discharging it into pit cars or the like, said 
•rear conveyor being pivoted at its forward 
■end to swing horizontally, said forward con- 
veyor having a stationary rear portion over¬ 
hanging the forward end of toe rear con¬ 
veyor, reciprocating members mounted on 
opposite sides of the rear portion of toe 
front conveyor, power means for selectively 7b 
rearwardly moving said reciprocating mem¬ 
bers, and operative connections b etween said 
reciprocating members and the rear conveyor 
for causing the latter to swing horizontally 
when either of said reciprocating members is to 
caused to move resrwarefly. 

7. In a loading machine, a chassis, for-* . 
ward and rear conveyors mounted in tandem 
relation on said chassis for elevating ma¬ 
terial from a point adjacent the ground and *r. 
discharging it into pit cars or tlie like, said 
rear conveyor being pivoted at its forward 
end to swing liorizontally, said forward con¬ 
veyor having a stationary rear portion over¬ 
hanging the forward end of tne rear con- ** 
veyor, reciprocating members mounted on „ 
opposite rides of tlie rear portion of the 
front conveyor, power means for selectively 
rearwardly moving said reciprocating mem¬ 
bers, and operative connections between said < 
reciprocating members and the rear conveyor * 
for causing the latter to swing horizontally 
when either of said reciprocating members is 
caused to move rearwardly, *s*id reciprocat¬ 
ing members comprising hydraulic jade pis- t 
tons. •..:••! 

8. In a loading machine, a chassis, a rear 
conveyor mounted on the chassis to swing 
horizontally and including a rear section ^ 
pivoted to swing vertically, a forward con- i 
veyor mounted on the chassis and including 

a rigid rear section overhanging the’forward 
end of the rear conveyor and.having a for- - 
ward section pivoted to swing vertically, a 
gathering head on the forward end of said it” 
forward conveyor, a hydraulic jack asso¬ 
ciated with the vertically swinging section of 
each conveyor to raise the latter, further 
hydraulic jades carried by the rear section of 
the forward co n veyor and operatively con- iia 
nected to toe rear conveyor for causing the 
latter to swing horizontally, a single control 
element for selectively causing operation of 
the desired one of the last named jacks to 
sa -iig the rear conveyor to the right or left, l*» 
at will, and a supplemental control dement 
for controlling tne operation of each of said 
first named jacks whereby the desired ow or . 
both of said vertically swinging conveyor 
sections may be raised, at will. . - j ■ ; 

• 0. In a coal loading machine. In combina¬ 
tion, a dirigible automotive organization 





mobility um b Aw ; the combination 
with the fonnixv of a gathering-conveyor 
carried by said-frame in laterally-rigid, 
vertically-fiexible relation thereto, a delivery 
conveyor earned by said frame in both verti¬ 
cally and lateraHy-flexible relation thereto, 
and means deriving operative power from 
said power unit, operative at will to move 
said conveyors selectively in their respective 


of flexibility, the afore- 
ng ntilizabfe at will to 


laterally ^rect~said gathering conveyor into 
gathering mid actuating relation to the ma¬ 
terial tote iimved thereby* ' 

-10. In a coal loading machine, in combina¬ 
tion, a dirigible, reversible automotive or- 

S *‘ n comprising a single rigid frame, 
and reverably-operative mobility 
carried by saia frame and a motor 


unit arranged to drive said mobility mem- *> 
ben; the combination with the foregoing of 
a gathering-conveyor carried by said frame 
in laterally-rigid, vertically-flexible relation 
thereto t a delivery-conveyor carried by said * 
frame in both vertically and lateraUy-flex- 29 
ible relation thereto ana means deriving op¬ 
erative power from said power unit opera¬ 
tive at will to move said conveyors selectively 
in their respective aforesaia directions of 
flexibility, the aforesaid eligibility and re- 90 
versibility being utilizable at will to ad¬ 
vance to. withdraw from and laterally direct 
said gathering conveyor into gathering and 
actuating relation to <the material • to be 
moved thereby. -99 

In testimony whereof I affix my signature. 

JOSEPH F. JOY. 
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UNITED STATES PATENT OFFICE 


6 ore or 


ud material to 


ward for dis char ge into a mine car og similar 
car or other vehicle suited to Hub purpose. 

11m object of this invention is to produce 
10 in such madimm a co n v e y er stru c tur e which 
makes provision for ad justinent of the mar 
conveyer m may be requ ir ed by the height 
ofthecargandaspe nnith tiby gmlia adroom 
•, in the mine. - 

M H er etofore the forward part of the mar 


thepart of the n 
Fig. 8 is a deti 
or section of tiie 


of the machine shown 


SXi 


of the 


zontal transverse axis on windi all of the 
co n veyer rearward of that axis oould turn 
for raising or lowering the dis cha rge end of 
oo t he con veyer. That means of adjustment has 
limitation. Said hinge line is neceemrily low, 
because in most cases the over-all height of 
the entire machine must be low* - If the mar 
part of the conveyer is hinged on a line low 
25 enough to meet such height lemrirement, the 
mar part of the over-hang of the co n veyer 
may be too low to allow the car to be placed 
under said part, unless the hiraed part of 
the conveyer is turned upward. But for that 
30 the head room must be taken into account 
My improvement permits raising and low¬ 
ering the part of the conveyer which is to be 
above the car, without patting that part of 
the conveyer into inclined or tilted position, 
as On the contrary, my improvement permits 
placing the over-hung put of the conveyer 
into the horizontal or approximately hori- 


on the fins, 


thelxne, 4—4, o?F?g^8, looking toward the 
le fts 

; Fig. 5 is an rnmAt. trans v erse section on 
the fine, $—6, ofKg:8, looking toward the Si 

6 ia a horizontal section on the fine, 

6— 6, of Kg. 3; t ? • ■ 

Fig. T is a horizontal section on the fine, 

7— 7, of Fig. S; «.% 18 

Fig 8 is a horizontal section on the fine, 

8— €L of Fig. 8; 

Fig. 8 is a horizontal section on the fine, 

9— 8, of Fig. 1; * 

Fig 10 is an upright section on the fine, *• 

10— 10, of Fig 9, looking in the di rection of 

the arrows; ^ • 

Fig. 11 is an upright transverse section on 
the hue, 11—11, of Kg. 1, looking to w a rd the 
right; 88 

Kg. 12 is an upright, tra ns ver s e motion on 
the fine, 12—12, of Fig.1, looking toward the 

18 is a horizontal section on the fine, . 


Kg 18 is a horizontal section on the fine, 
18—18, of Figi 1. 

Referring to Flga 1 and 2 of the drawings, 
A is the bogy of the loading machine towhich 
my improved conveyer is epptied» AL A1 


so mg the over-hung pert of the co n veyer to 
receive a car under that pert of the conveyer 
with a minimum space between the car and 
the mine roof or over-head mine timbering. 
To this end, my improved conveyer strue- 
45 ture constitutes a combination including par¬ 
allel link elements and lifting means, as will 
be described further on. 

In the accompanying drawings, 

Fig. 1 is an elevation of the right hand side 
C3 of the rear part of a loeding machineembody- 


> embody- 


treck rails, A2. A8 are amea supported by 88 
the wheels. A4 are sprocke t whe e ls fixed on 
the axles. A5 is a s procke t chain anpKsdto 
the sprocke t wheels, A4, for t r a i—nation of 
motion from the rear (left handV axle to the 
forward axle, it being understood that a 88 
motor -(not shown) transmits ■'vrtfru to the 
rear axle. 


y;im 


coupled to each otim^-a forward 
a middle section, E, mid a rear 





j.’M ’ |T -* 


illy through said 

>15, 

oyrT 

tXM 

3 link 


•raw by horizontal bolts, D4, extending 
through the arms. In said bridge pieces are 
rollers, D5, supported on horizontal bolts, D6, 


trie with the 


meshingwith a gear pinion, 
shaft, D9, which is supporte 


teeth 
on a 


DIO, which also-s up p orts ahorizontal shaft, 
D12. On said shaft, 1)12, within arid housing 
is fixed a gear worm, Dll, which engages the 
worm wheeLD13. fixed on the upper part of 
the shaft, D9. ^The shaft, D12, extends right¬ 
ward through the right hand arm. D2, and 


which is supported in a housing, 
l also supports a horizontal shaft, 


. 1 of the drawings. The forward end, Dl, of tongue, , . 

the forward section, D, is supported and piv- or bar, EL Thus a horizontal mint is made 
oted, in any suitable manner on an upright for the forward end of each link or bar, EL 
M shaft, B, s u pported in a bearing, Bl, on the The rear end of each link or bar, El, is ap- 75 

body of t he mdans. plied to the inner face of the plate, E2, ana a 

*' A bridge casting, D8, (Figs. 9 and 10) pacing block, E8, is applied to the outer face 
curred concentric with the shaft, B, isplaced of aaia link or bar immediately in front of 
between the arms, D2, of the section, D, near the plate, F2, and a tongue, E2, is applied 
19 the rear «ods of said arms and secured to said to said spacing block and extends over the M 
aims by horizontal bolts, D4, extending outer face of the adjacent part of the plate, 
through the arms. In said bridge pieces are FL Said tongue, E2, and spacing block, E8, 
rollers, D5, supported on horizontal Dolts, D6, are riveted to the link, EL A bolt, E4, ex- 
. which are radial to said shaft, B. Said rollers tends horizontally through, said tongue and 
t» rest on* horizontal gear segment or rack^D7,' the plate F2, and the link or bar, EL Thus a & 
located under the bridge piece, B8, concen- horizontal hinge joint is formed at the rear 
trie wi& the shaft, B, ana supported on the end of each link or bar, EL 


end of each link or bar, EL >' 

Below and parallel to each link, El, is a 
link, E5, the forward end of which overlaps 
the inner free of the extension, D15. To the so 
outer free of said Inl and immediately at 
thenar of the extenshxt,D15,aspadngbrack, 
E6, is applied to the outer free of the fink, 
E5, and a tongue, E7, is applied to the outer 
free of the spacing block and made to over- m 
lap the outer face of the section, DUL Said • 
tongue and the spacing block are riveted to 
the lower link, E& A bolt,E8, extends hori¬ 
zontally through said tongue and the exten¬ 
sion, Bz, and the link, E5. Thus horizontal, M 
forward joints are formed for the links, E5. . 
The rear end of each link, ES, overlaps the 
lower pert of the inner free of the plate, F2. 

A spacing block, E9 r is applied to the outer 
face of the link, ES, immediately forward of 19 
the plate, F2. A tongue, E10, is applied to 
die outer free of the block, F9, and made to 
overlap the outer free of the plate, F2. The 
roaring block, E9, and the tongue, E10, are 
nvetea to the link, E5. A bolt, E8, extends ;** 
horizontally through said tongue and plate 
F2, and the adjacent end of the link, E5. 
Thus joints are formed for the rear ends of 
the links, E5. The forward hinges are in an 

appr oximately npri ght pltWL nd that pluA 

is parallel to the plane of the rear hinges. 

It will now be seen that the links, El and 
E5, are supported on the rear part of the 
forward section. D, which, as above stated, 
has no up-and-down movement. Therefore n 
the forward hinges or couplings of the links, 

El and E5, are fixed. Since the upright or • 


as the gear worm to torn the worm wheel and 
the shaft, D9, and the pinion, D8, which 
proses lateral travel of said pinion on the 
ststionsiy gear segment, D7, whereby the 
arms, D2, and the receiving conveyer sec- 
4S taon,I>j of the rear conveyer are turned side- 
wise with the upright shaft, B, as an axis. 
The sections, E ana F, of the rear co n veyer 


xn unison with the section, D, during 


The forward section, D, has only the afore¬ 
said sidewise movement As already stated, 
the sections, E and F, are carried by and 
moved sidewise in unison with the section, D. 
so The sections, E and F. also have upright 
- movement, the section, E, tilting and the sec¬ 
tion, F, bring carried bodily u pw a rd and 
downward in parallel movement, preferably 
in horizontal position. * 

'*» To thus support the discharge section, F, 
tile section, E, is made a parallel link or bar 
tiroctaie* The forward rod of each arm, D2, 
has an upward extension. D15. At earii side 
of tile conveyer a bar or link, EL has its for- 
«* ward end applied to the inner free of said 
*-•" extension, I?15, sad has its rear end applied 


F2, which is riveted or bolted to the side plate, 
FL of the section, F. On the outer free of 
99 the f orw ar d sod of the link or bar, EL and 

* ■ -s „* r. * , « - 


are parallel to each other, upward or down¬ 
ward movement of said links by turning on 
the forward couplings will cause the rear¬ 
ward couplings to at all times be in a plane 
parallel to the plane of the forward cou¬ 
plings. Consequ ently thr pVit > yy t ^ the 
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parallel axes to the body and to the dis¬ 
charge section, and means for applying lift¬ 
ing power to the parallel link section. 

4. In * portable loading machine, a con¬ 
veyer structure leading from the body of the 
mac h ine, said co n veye r str uc tur e including 


links lying in s u p er posed approximately 
hor iz ont a l planes and in op er ative relation 
with the disc ha rge section for s upp or tin g 
the discharge section at different elevations 


taco supporting said parallel link section. 

5. In a portable loading machine, a con¬ 


veyer structure leading from the body of the elements of the middle section 

* f • ° A _| • * f A m t _ 


an approximately horizontal.discharge sec-'*# 
tion and a parallel link section having finks; - 
at each side of the conveyer, and'hydraulic 
lifting means'at each side of said fink.sec- * 
tion and «ng«ging an adjacent fink for lift¬ 
ing and supporting said section. ^ 90 

9. In a loading machines a conveyer struc- > 
tore leading from the body of the machine 
and comprising , a discharge section and a 
middle section and a forward section, the 
middle section comprised of relatively mov- ** 
able dements and having their tear ends 
coupled to the for w a rd end of the discharge ' 
section on horizontal axes lying in an upright 
transverse plane, and said middle section 
having the forward ends of its elements cou- 100 
pled to the rear part of the forward section - 
on horizontal axes which fie in a plane ap¬ 
proximately parallel to the aforesaid plane,» 
and means for effecting the turning of the - 
elements of the middle section on tne last- .- 1 ? 9 


and a second section in oper ati ve rela- 
with the disc h arge section for snppart- 
the d is c ha rg e section at di fferent elevs- 
i in approximatety the horizontal posi- 


by the bodyof the machine, the forward end 
of the second section being coupled to the 


rear part ox tne ttnrd section, means m oper¬ 
ative relation with said arms and the body 
of the machine for moving the rear end of 
said third section laterally, and means sup¬ 
ported by the third section for turning the 


6. In a portable loading machine, a con¬ 
veyer st ru c tur e leading from the body of the 
machine, said co n veyer structure including 
an approximately horizontal di s c ha rge sec¬ 
tion a second anctinn in operative rela¬ 
tion with the disc ha rge s ection for support¬ 
ing tiw discharge section at different eleva- 


4» • pp wwwrwfaJy n>f horizontal JKW1- 


10. In a loading m a chine , a conveyer struc- 
ture leading from the body of the machine 
and comprising a discharge section and a 
second section comprised of relatively mov- uo 
able elements and having their rear ends cou¬ 
pled to the forward end of the discharge sec¬ 
tion on horizontal axes tying in an upright 
transverse plane, and said aeoond section nav- ' 
ing the forward ends of its elements coupled 111 
to another part of the machine on two hori¬ 
zontal axes which lie in a plane which is sub- .. 
stantially pa rallel to th e afnrraaid plane, 
and means for effecting the turning of the 
elements of the second section on the last- 120 
mentioned axes. 

1L In a loading m a chine , a conveyer struc- 
tore leading from the body of the machine 
and oompnaing. a discharge section and a • 
second faction comprised of relatively mova- ** 
ble elements and having their rear ends cou¬ 
pled to the forward end of the discharge, 
section on horizontal axes tying in an upright 
transverse plane, and said aeoond section hav¬ 


ing the 
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Id material handling operations, fllmtrated. jects of the invention, which other objects and 
for example, in coal mining, there are freque n t- advantages win b ecome more dearly fp—t as ; 
ly employed m a chine s comprising gathering and the description proceeds, win be described in da- 
loading devices for the por p ose of loading coal tall hereinafter; and the *» —■* « *»» win be more 
5 from the face of a mine working and to deposit readily understood by reference to the accom- f 
such coal into mine cars, by means of which the panylng dr a w ings in which: 
coal may. be quickly removed from the mine. Fig. 1 r epre sents a side elevation of a 
Such m ac hine s embrace, generally, a sohstmn- embracing the present improvements; . 

• tially horizontal c on veyor section which baa Its Fig. la is a conttnnat io n of Fig. 1. showing the '• 
10 delivery end arranged above the receiving end forepart of the machine of Fig. 1. the figure hav- If 
of a discharge or rear con veyor , the latter be- ing been divided to accommoda te it to the Mas 
ing supported for pivotal movement about a ver- of the meet of drawings; 
tical axis at its receiving end. The draft de- Fig. 2 is a fragmentary plan view*of apart of < 
vices of eam co n veyor travel between side walls, the machine embracblg the pr esen t tmrmre 
15 a gap being left between the side walls of the moots; If 

two conveyors in order to permit their pivotal ad- Fig. 3 is a longitudi nal sectional view taken 

Justment. The receiving end of the second coin- generally on the line 2—9 of Fig. 2. the conveyor 
veyor is formed as a hopper, and there may be . chain being shown Jar clarity, in elevation; . 
fle xi b le wall elements b etw e e n the side wall ends Fig. 4 is a transverse view taken on . 

to of the two co n veyor s , these wall form- the line 4—4 of Fig. 1; * ft 

ing side walls for the hopper and serving to pre- Fig. 5 is a transverse sectional view, taken on 
vent the Ion of material therefrom and to guide the line I—I of Fig. &; 
the material from one con veyor to the other. Fig. 5 is a eection taken on line 4—4 of Fig. 2; 

The prev ent invention modifies the above out- Fig. 7 is a section taken on line 7—9 of Fig; 2; ' 

tf lined construction, a principal feature of the • Fig. 8 is a longitudin al sec ti ona l view taken on 25 

present invention being in forming the rear qpn- the center line of an inte rmediate e ec tion of the 
veyor in two sections, pivotally Interconnected, so c o n veyor stru ct ur e, the con v ey or chain being ■ 
that the rear section may be turned in an arc omitted; 

relative to the other section. there being provld- Fig. 9 fs a fragmentary plan view of the front 

28 ed a yieldable interconnection b e tw een the walls portion of the pivoted section of the c onveyor , 88 

of each section, this i n t e r c o nne ction being of a with the main emitted; . 
highly simplified n, resulting In an easily > Fig. 18 is a section on line 18—If of Fig. 9;' 
manufactured and, consequently, a cheaper ma- Fig. 11 is a sec ti ona l view on line II—II of 
chine than has been heretofore possible. Fig. 9. • 


ent invention, it Is possible to direct, easily, the the I mp rove d m a chine is shown as oompdting a 
flow of c o n veyed material to one aide or the other gathering unit, the war end of which is i n di cat e d 
of the machine, thus enabling, for instance, the at A. adapted to discharge material onto the load* 


The present invention provides a machine in is mounted on a turntable Xthroofhvariooe drive : 
which the pivoted loading section may be placed instru ment al it i e s to bo desc ri bed in more detail 
manually into adjusted position, m prior ap- hereinafter, which t nmt able Is m o unte d on e- ' 
45 pantos of this general type, it has been neeeo- trad: P, provided with wheels O adopted to ran 49 
eery to employ comparatively complicated power on a track H. . 

means for accomplishing a similar purpose. The pweent tevebtlon Is concerned prtncjpaBy - 


48 is very substantially reduced, and guide instru- mentarily shown. 

mentalities provided for the chain are highly atm- The dements of the taadfaq 

pitted with the above purpose in view, as well as a body portion formed of a ph 
' to very materially lower the cost of manufacture certain of whim are ytfdaNy 
of the tereoimeetedeoaato ykldundi 

M The of attaining those, and other, oh- vertical etw eeae i mpa r te d Hat 


unit B 
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don 4 ed on a ride plate 414 o 
rein* 41. Keged to the rlght- 
ttveijr. Cat viewed in ng.5> mi 
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under one end of a rope dram 
there- the rope dram and inti 
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a brake band III. The 


sStmoont- 
ie atractare it 
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the f—wnt!** 1 " of a pHr of 
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M • Illicit 
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ents against the adjacent side wells. walls of one of the 

4. Material handling mechanism com p rising doling a bracket 1 


of the 


tng side and bottom walls, one of the troughs end of the side wall and 
being dtapoecd relative to the other to deliver to s pe c ttve auxiliary wan el 
an adjacent receiving end of the other, one of the mounted b e twe en tha ben 
troughs h»*"g m ou nte d for pivotal mov em ent auxiliary wall dements 0 * 
TO about an aada at Its end adjacent the ot h er troug h , side walls of the other tro 
there being a gap b e t we en the adjacent ends of therewith, the said epringi 
the side walls of the two troughs to permit swing* niary wan dements In ms 
log movement of the pivoted trough relative to to the side walls of the ■ 
the other, auxiliary wan el ement s bridging there* angular relations of thetn 
TS apective side waDs of the troughs, mean* «~urlnf ft. Material handling me 


linen 
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mugfnw 
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blading when the c o n vey er Is m an aligned post- 
95 tkm. Spring take-ups for the idler roller of the 
chain, arranged to yield as the discharge ne- 
tkn k s w un g in a lignment with the center Hue 
of the stationary section, have heretofore been 
nttHaed to remedy this difficulty, tout such tafee- 
SS ups are not uniform in action and freque ntl y 
MnH becoming d ogg ed with dirt, c ausing the 


parts of the 


of the pivotal mo u nting for the 
n of the con vey er, with certain *• 


m the drawings. 


bodied In a 


are In longit u din al a lignment 
each other, or e xc es s ively loaae 
1 la In an eitrame p os it io n of 


hown in hor la o uta l section. ' 
t w i n ge , the embodiment of my in- 
Crated is herein shown as being em~ 
track m o unt ed machine of ^ 

j ftrr two <h ythu - ? - 

Bng coal Into cars In mines. Bald 


edbb 


the similar to 


The principal objects of my pre s ent InscnUon 
are to remedy these difficulties by presidin g a 


oae shown and d e s crib e d in a prior 
Serial No. 90M55. filed by Prank 
ICsy 90,1S38, so win only herein bt 
sufficient detail to malts my present 
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ot nii lo mtUUmny of the m a chine , beyond herein «bown or daerrlhsrt since it to no portion 
thenv«MlttMmt of my pwcnt OwbUbd. 

A w wh lui end (4 of the dis c har g e conveyor The nor trough s ectio n II It swung from one 
IS It htwl n sh ow n as being relatively stationary side of the trade to the other by a flexible xnem- 
and of a bopper-Hke formation, terminating into ber, such at an endkat drain Si. yiddaUy con- 5 
a forward trough section IS. which extends rear- nected at its free ends to opposite sides of said 
wardly and up w aw By-twm said receiving end. rear trough section by meant of compression 
Said forward, trough section is pivotally mounted * springs 4i. 4i encircling bolts 41. 41. Said bolts 
on the track IS. on a transverse shaft IS. to per- extend through lugs 42. 41 projecting horn op- 
mft vertical ad j ustme n t of the rear end of said posite sides of said rear trough section, and are lo 
discharge co n veyer . • A rear trough section IT of - pivotally connected to opposite sides of said 
said d is c ha rge co n veyer is spaced rcarwardly chain. 

from said forward trough section and is provided Said chain is dri ve n from the motor 94. which 
with an Inwardly extending arm 19. projecting also serves to drive the sprocket 29 and con¬ 
front the bottom thereof, which forms a sup- veyer. The drive from said motor includes re- 15 
p e a ting and co nn e c t ing member for mounting verse gearing, generally Indicated by reference 
said rear trough section for swinging movement cha r acter 44, and a sprocket 49, which meshes 
in a hoctnntal plane An intermediate swinging with said ch a in , and is similar to that shown 
former Hug trough section 2t connects said for- and described in the aforemention e d application 
ward ana-roar trough sections together, to form of Frank CartUdge, Serial No. 285.102, and is no »» 
a canttnoou s tro u g h from one end of the con- part of my p r ese n t invention so is not herein de- 
ve yer to the other. scribed in 

The hopper-tike forward receiving portion 14 the chain 99. extends forwardly from the lurfs 
of said dtecfaarge as here in shown, in- 42. 42 -around the inner sides of Idlers 44, 49, 

dudes a plurality of interconnected segmental and outwardly therefrom around the outer sides & 
side waBs 21; 91 which are connected with op- of Mkrs 41, 47. Said last mentioned idlers are 
posite of the d is c ha rge end of the elevating mounted on brackets 49.49. secured to and pro- 
conveyer 12 and which axe shdahly guided for Jecting laterally beyond the sides of a support 
mfl — M w t about the receivi ng end of •*** dls- - frame 49, which forms a support for the swtog- 
charge-co n ve y er , to form a flexible hopper mov- tog portion of the co n veyer . Ftom said idlers, 80 
able about the r ece i v in g end of said discharge said chain is trained in a forwardly direction. 
con v eyer. hopper is not hereto shown or The portion of said chain on the side of the ma- 
d^wribe d to « ibw> it forms no part of my- - chine, which is its left hand sid e , when looking 
pr ea e n t invention and is dearly described in an towards the rear end thereof. is trained around 
application Serial No. 266409, filed by Frank an idler 19 and the drive sprocket 49, and around 85 
CartUdge on Iferch 31, 1939. ,. a tension idler 91. Fkam said tension idler, said 

The ma teri a l moving or co n vey ing element of chain is trained forwardly and around an idler 
the discharge con veyer 14 la herein shown aa be- 19 and transversely across the underside of said 
tog of toe j*—* * ™ — center strand and trough .section, around another idler 92 at the 
flight type and todudea an endless drain 24 mov- opposite side of said forward trough section, 40 
aide along the central portion of said discharge and rearwardly therefrom to and around the to- 
c c n v c y cr and h a v i n g laterally projecting flights side of an idler 12, on the ride- of the machine 
29. 99 pivotally connected thereto at suitable opposite from the drive sprocket 49. The appll- 
totervak. As shown in Figure 2, each at said cation of powerto the sprocket 49 will thus cause 
flights is on and protects laterally from swinging moveme nt of said rear trough section 45 

opposite sides of a link 29 of arid endless chain, to an obvious m a nner . 

Said fink is pivotally connec t ed to the chain at - The rear end of the discharge co n veyer 19 Is 
its opposit e ends by means of links 27, 27 and vertically adjusted about 12>e axis of toe trans- 
ptvotal pins 29.29. disposed perpendicular to toe verse draft 19, by means of su it ab le laterally 
plane of travel of toe c o n v eyer. This arrange- spaced adjusting members 99. 91 (see Figure 4). 60 
meet permits lateral s w in g in g moveme nt of toe 8aid members are engaged by and form a support 
entire co n voy i ng element in a plane pe r pendlcu - ; for spaced apart xoDen 97, 97 depending from 
Jar to its plane of travel, and p en ntts toe flights the frame 49, and axe vertically moved by power 
29, 29, engaging toe side walk of the trough to a manner similar to that drown and described 
seettena on their ends, to guide the chain from to the afo r eme n tioned CartUdge application 8e- 55 
one tro u gh section to the other, when the con- . rial No. 206,998, and not herein drown or de- 
veyer is in various positions of articulation . scribed since it is no portion of my present toven- 
The endless chain 94 is trained over and driven , tion. 
from adrtve sprocket 99 on a trans verse hollow - The support frame 49 farms a support for the 
draft 99. Said en dl e ss chain exten ds from- said rear and fa w efc — |f amt m 90 


one tro u gh wetton to the other, when the < 
veyer is to various p o dti en s of articulation. 


29 on a transverse hollow. 
i drain extends from said 


Jg*!?ward extension of the frame for the forward 

trough section I6. Said frame is preferably of a 
«T ' fcox-fflto co nstr u c tion. /An upper side 99 of said 

and along a bottom plate 97 of toe rear trough SK? p *™ i 

tv M ound a t bottom plate 99. Said support frame has a wid- 

rear end thereof, rad forward!y from said idler * fan-draped rear porttoo 91 of an arcuate 
to and ove r ***• drive 29. TTre' trans- • formation, along which said interm ediate trough 

vene draft 29 and drive 29 are -section rad said war trough section may swing. 70 

tl rdy driv e n from imotor It. mounted on adde • The arm Hand toe rear trough section are sup- 
framr mesdrer of the forward trough section . ported on toe upper side of a lower portion 92 of 
.M,dfeh~mamtsr slmBar to toatshown and da- said su ppor t frame. Skid arm extends inwardly , 
scribed to ra application Died by Trank CartUdge along aald lower portion, and a novel form of .. 
on March 91. 1919, Serial Mb. 269409, and not rocking c onn ectio n bs tw se n add arm and frame 76 
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at the 
a IT. 1 


bottom piste IT at the 
i stud ST. s ec u red to sod 


in tbe piste M (see Figures 2 and 4). 
mite said plate to follow said sear tro 


Hr»| wtth to said movable bottom rH*. 

and permits e xt ens i on or retraction of said rear 


As tbe rear trough section IT is s w lugiug to 
one side or the other of the longitudinal ****** 
line of tbe forward trough section IS. tbe rollers *® 
T9. T9 wffl en g age opposite sides of said guide, 
and said trough section win intttelly swing about . 
tbe surface of engagement of tbe concave par- . 
don of tbe member TT with the roller 91. Upon 
farther swinging moveme nt of said rear trough 99 


trough section with reject to said forward trough tbe dbectian of 


of sold 


4 i ■ , •« * 


• • • 1 • . 


rear trough section IT. in a 
»y>iw ii m>h described in 


to 99 


Aha AhSaSI h|aah 

XfCTClD O^ff v F lr r^T l ' in 3DICv 


295402. and not form tension on tbe c ha in 24. . . 
it is no part of Tbe chain 99, w h en s wi n g ing tbe rear * ««g*» 
section IT latendfcr. also tends to poll said trough 


viwmii am> top mm* b*'Hir** 
49 porting frame 49 and is gi 


tZTur 


}'»m ■. v*. 
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IS toid said trough a uction upon lad—M w r in g- 
tag moveme n t thereof, to maintain a uniform 
.- tendon on said con veyo r during horiaontal swing¬ 
ing moment of add movable trough section. 

3. lh an articulated conveyer. a pair of aUgnod 
gg tmgl: eectiona. one of which lo bodmtaOr 
- swingable with impact to the^otfaer^an endlaes 

from one end of one trough aeetlan to the op- 
pnKf »n^ of end a oonnection foe add 

2S orta pMe trough section arrang ed to ext end or 

log m ov wnmt thereof, to maintain a uniform 
tension on said c onve yer in all p oa it lo na of ar¬ 
ticulation of the c o e wyn tnrJndtng an inegu- 
90 laxly formed guide and a member guided by and 
basing engagemen t with aald guide. 

3. man articulated conveyer, a pair of aligned 
trough sections, one of which Is horiaontaHy 
swingable with respect to the other, an endteas 
jg co n veyer exten di ng along aald trough auctions 
from one end of one tro u gh a ectlon to the op¬ 
posite end of the other and a rocking co n nection 
for said swingable trough aectlon arranged to 
extend aald trough aectlon upon horizontal 
49 swinging movement thereof, to maintain a uni¬ 
form tension on said con v e yer tnrJndtng an ir¬ 
regularly formed guide and a member aaaorlatert 
. with said movable trough aectlon adapted to have 
rocking engagement with said gu ide. 

49 4. In an arttmlatrd conveyer, a pair of aligned 

trough sections, one of which la horiaontaH y 
swingable with respect to the other, an en dl ess 
c onveyer extending along aald trough sections 
from one end of one troogh section to the cp- 
99 postte end of the other, and a rocking connec¬ 
tion for said swingable trough aectlon arranged 
to extend said troogh section upon horizontal 
s wi ng i n g moveme n t thereof, to maintain a uni¬ 
form tension on aald co nve yer Including a frame 
99 adapted to form a dldable support for said swing- 
able trough section, a guide a—dated with aald 
frame, and a member aamdatad with aald mov¬ 
able troogb section having r o cki ng engagement 
with said guide. 

49 5. In an articulated co n veyer, a pair of aligned 

'trough sections, ""f of which la hodmoh ffly 
swingable with r espect to the other, an en dl e ss 
co n veyer extending along said trough sections 
from one end of one trough aeetlan to the op- 
99 posite end of the other, and an teegufauly shaped 
fulcrum forming a r o cki n g connection for said 
movable trough section, add fulcrum being ao 
farmed as to vary the radius of the arc of swing¬ 
ing movement of aaid movable trough section and 
7 »‘l ongitu di na lly move aald movable trough section 


in an portions of of eon.* 

7. m an articulated c onveyor, a pair of trough 19 
KctioD 8 » of wiild} to boriflontftlly swiosobio 
with respect to the other, an .endless co n veyer 
extending along aald trough sections from one 
and of one trough eection to the opposite end of 
the other, an Irregularly shaped guide foaming a 30 
fulcrum for aald movable trough section, and a 
member having connection with said movable 
trough' section, eald m emb e r being mounted 
within and having engagement with aald guide, 
aeid guide and member being so formed as to 25 
vary the radius of the arc of swinging movement . 
of said movable trough section and longitudinally 
move said movable trou g h section upon horizon¬ 
tal swinging m ovement thereof, to maintain a 
uniform tension on said conveyer in all poa it lona SO 
of articulation of the co n veyer . 

.8. to an articulated c o n veyer , a pair of spaced 
apart aligned trough sections, one of which Is 
horizontally swingable with respect to the other, 
each of . said trough sections having a pair of par- 95 
aDel spaced side walls, a pair of laterally flexible 
aide walls connecting the gaps between said side 
walls, a conveyer movable along aald trough sec¬ 
tions from one end of one trough aectlon to the 
opposite end of the other, and an Irregularly 40 
shaped guide forming a slidable guide for said 
movable trough section, said guide being so 
formed as to longitudinally move said movable 
trough section upon lateral swinging movement 
thereof, to maintain a uniform tension an said 45 
con vey er in all positions of articulation of the 
conveyer. 

9. In an articulated conveyer, a pair of spaced 

apart aligned trough sections, one of which Is 
ho rizontall y swingable with respect to the other, 00 
each of said trough secti o ns having a pair of 
parallel maced side walls, a pair of laterally flex¬ 
ible side walls connecting the gaps between said 
aide walls, a co n veyer movable along aald trough 
sections from one end of one trough section to 50 
the opposite end of the other, an Irregularly 
shaped member forming a fulcrum far said mov¬ 
able trough aectlon. and another Irregularly 
shaped member having rocking engagement with 
aald first mentioned member, said members being 90 
ao formed as to longitudinally move said movable 
trough a ectloh upon lateral swinging movement 
thereof, to maintain a uniform tension on said 
conveye r in all positions of articulation of the 
conveyer. 05 

10 . Ih an articulated conveyer , a pair of spaced 

apart aligned trough sections, one of which is 
ho rl a ontany swingable with respect to the other, 
each of said ^ * 1 ** sections having a pair of par¬ 
allel tpeced vW» a pair of laterally 70 


tions from one end of one trough section to the 


or wroc n is non- gm o e xonnmg a nucrum xor saw movaode trongn 
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veyers tod more psrUcolsrly to falpfOT fHirtti In 
artlcnlsted f»n? f yr ri at tbc strand cod* 
teas chain and flight type adapted for use with 
§ loading machine of the type operable In mines. 
The principal objects of my invention an to 
urovlde a new and improved articulated con v e y er 
of a novel and slmpMed fonn and co ns t ruc tion 
including a pair of spaced apart co n veyer trough 

19 sections, one of which-is ho rfSontaB y swingable 
with respect to the other, and a simple means for 

. connecting the two trough sections together, ar¬ 
ranged to form an unbrokefl trough in an posi¬ 
tions of articulation of co n veyer, to p*™*^ 
18 the continuous movement of material from one 
end of the conveyer to the other when the Con¬ 
veyer Ss in'various positions of articulation.. . .. 

Other objects of my invention will appear from 
time to time as the following s pecificat i on pro- 

20 ceeds and with reference to the accompanying 
'•• • drawings wherein: 

- Figure 1 is a view in side deration &t a load¬ 
ing machine having a co n veyer constructed in 
accordance with my invention embodied therein; 
28 Figure 2 is a plan view of the loading machine 
shown in Figure 1. drawn to a slightly enlarged 
scale, with the co n veyer shown in a posi t ion to 
discharge to one side of the track; ... 

Figure 3 Is an enlarged plan view of the con- 
30 veyer. with certain parts broken ajray and cer¬ 
tain other parts shown in harlgontgl s ection 
in order to more clearly illustrate certain de¬ 
tails of my invention; , - • •, 1-.-" j 

Figure 4 Is a longitudinal acptlona] vfew at the 
35 conveyer drawn to a slightly larger scale than 
10 Figure 3; and . -• >*. > • -v .v’----^ ■■ 

Figure 5 is a transverse aecttopal view taken 
substantially along line 8—S of figure 3. - 
In the drawings, the embo di me nt of my in- 
40 vention illustrated is herein shown in connection 
' with a track mounted loading machine of the 
type particularly adapted for use in gathering 
■nH COal CaiS in Tnlnan. nut*;. 


mit the gathering at material from either 


Said elevating c o n veyer is adapted to dtsebazge 
material into a discharge con veye r 19 9 

longitudinally of the machine beyond the rear 
ezui thereof and having » rec e iving end 14 <fle- 


conveyer. 


(’ t ;' I ’ 


.' : i’ r 


is nerein snown as Dong raaovtiy ssswOttj. 
Said receiving end of said conve y er terminates 
into a forward trough section 18, wh ic h 
rearwarcHy and upwardly from add nesMnf 


pivoted on the truck 18, on a transverse shaft 14. 
to permit vertical adjustment of the rear end 
of said d ischa rge co n veyer . A rear trough sec¬ 
tion 11 of sai d d is c harge conveyer Is spaeed xeav- 
wanfly from sakl forward trough section and Is . 
p rovided with an inwardly extending arm 18 
which forma a means for monnUng said rear 


section and forwardly of the forward end of 
rear trough section. Said forward and t 


of an Interm ediate s wingin g connecting trough 
s e cti o n 28. . 'i *i ... * 

; The f orw a rd receiving portion M of mid dle- 


with a flexible hopper .11. which is connected be¬ 
tween the discharge end of the e l ev a ting con¬ 
veyer It and. the receiving end of mid discharge 
conveyer, and serves to coniine the material dis¬ 
charged from said elevating conveyer within the 
Smite of mid discharge con vey er when said 
conveye rs are In various positi on s of adhnt—4 - 
with respect toeach other. Said extensible hop¬ 
per Is generally shown in Figures 1 and 2 and 
will not herein be shown or described In detail 


described in detail In a comoanlan ,, ** < — ** i< * 
Serial No. 285003, filed herewith. . ;>w 

The material moving or conveying Ament of 
the dlsdmrge co n veyer 13 la at the conthmons 


45 to those shown and described in a prior apphea- Serial No. 285403. filed he 
tkm Serial No. 208^89 filed by me on May 20, The material moving a 
1038, and now Patent No. £201.334. so will only the dlsdiaige conveyer I 
herein be described in sufficient detail to make center strand chain and 1 
my present invention dearly understandable. an endless chain 94 mot 
50 The loading machine includes generally a track portion of said dlsehargi 

- mounted truck II having a gathering and loading laterally pro j ect i ng flights 
. element It projecting forwardly horn the forward to at suitable interv a l s* 
th er eof. B al d gather ing and de- of said is mounts 

ment Indudes an tndined derating co n veye r It endless chain, Said link] 
•6 mounted op said truck for hortaontal and vertical connected to its opposite 


to at miltinln jn t erv a lA As herein sh ow n , aadk. •, > 
of said is on a link 98'of safil ~y 






;; plane of travel, and per mi ts the fltjhta If, M, 

f engaging the side walls of the trough sections on 
■ J> . their ends, to soldo the chain from one trough 

section to the other elan the co n veye r Is In vart* 
pV cue positions of articulation - 

The endless chain If la trained over and driven 
It from a drive sprocket 2t on a transverse hollow 
shaft 99. Rom thence It Is trained under an 
Idler SI and forwardly to a suitable direction 
c hanting member (not shown), on a transverse 
shift SS at the forward end of said discharge 
Mf conveyor (see Figure D. Said endless chain ex¬ 
tends from said direction changing member up¬ 
wardly and rearwardly along a bottom plate S4 
of the r ece i vi n g eectlon 14, along a bottom plate 
SS of the troogh section 19, a pivoted bottom plate 
*• SS of the tatermerttetc flexible connecting trough 
section SS, and along a bottom plate ST of the 
rear trough eectlon IT, to and around a suitable 
Idler at the rear end thereof, end forwardly from 


to elevate or lower said shafts/ The means tor 
rotatably driving ssld nuts may be a suitable gear I 

train (not shown), which may be driven from a 
transverse shaft SC, and a chain and sprocket 5 > 

drive M, driven from a motor 99 mounted on 
the truck frame (see Figure 4). 

Referring now in particular to the details of 
co nst r uc tion of the intermediate flexible trough 
section 29 and several of the novel features of my 10 
Invention, the su ppo rt frame 4T is herein shown * 

ss being a rearward extension of the frame far 
the forward trough section IS. Said sup p ort ¥ 

frame is of a boxlike construction forming a sup¬ 
port for the pivoted bottom plate 99 and having 19 
a widened arcuate farmed fan-eheped rear end 
along which the rear trough eectlon IT may 
swing. The arm It extends forwardly from said 
rear trough section and is journaled at its for¬ 
ward end on the bearing member 19, as has here- SO 
inbefore been mentioned. Said bearing mmmhmr 
Is secured to the underside of said su pp ort frame 
by means of a bracket 99 and suitable machine 


l ec tt ve ly driven from a motor 99, mounted on a 
side frame member of the forw ar d trough sec¬ 
tion 19. in a suitable manner. 

The rear trough section IT is s w un g from one 
*• tide of the track to the other by means driven 
: from the motor 99, which Indudes a transverse 
timft 99 extending through the hollow shaft 99 
and reverse gearing, generally Indicated by refer- 
cnee character 49, and herein shown as being of 
* an o pp oting bevel gear type of rever s e gearing. 
Said reverse gearing has selective driving connec¬ 
tion with a spr oc ket 41, which meshes with a 
chain 49, ylddably secured at its ends to lugs 
49,49. p ro j e c tin g from opposite aides of the rear 
49 troug h eectlon IT. 

The chain 49 extends forwardly from the lugs 
49, 99 ground I dl ers 44, 44 and outwardly tfaere- 
from around the outer side* of Idlers 49,49. Said 
last Idlers are mo unte d on brackets 

49 99,49, s e cur ed to and p ro j e c ting laterally beyond 
the sides of a su pport frame 9T for the swinging 
' portion of the con ve y e r. Rom said idlers, ssld 
chain Is trained forw a r dly to and around the In¬ 
ner sides of idlers 49,49. Rom thence the por- 
99 tion of mid chain on the side of the machine, 
whteh fs its left band sidp when looking towards 
the rear end thereof. Is trained around the drive 
s proc k e t 91, and. around a tension Idler 99. 
Rom said tension idler, said chain is trained for- 
99 wmrdly around an Idler 99 and tra ns verse ly acrom 
toe unoer no e or said trough section, around sn^ 
other Idler 19 at the oppotite tide of said for¬ 
ward trough sectio n , and rearwardly th er e f ro m 
to and around the inside of the Idler 99. on the 
99 tide of the machine opposite frcm the drive 
sp ro cket 41. The application of power to the 
s proc k e t 41 till thus cause swinging mov em e nt 
of said rear: trough section in an obvious manner. 

A suitab l e means is prodded to vertically ad- 
m just the tear end of the discharge conveye r 19 
a bou t the axis of the transverse shaft 19, which, 
ss here in shown, includes a pair of laterally 
g eca d members 99, 99. Ssld m e mbers are en¬ 
gaged by and form a su pport for spaced apart 
T9 roOess IT. IT mounted on the frame 4T and de¬ 
pending th eref rom, lech of ssld is 

m o unted on the up per end of a threaded shaft 
19. 8aid shafts are disposed on opposite sides 
of the track frame and may bo threaded within 
19 suita bl e threade d nuts (not tiiown) which may 


of the frame 4T (see Figure 4). 

The movable bottom plate 99 Is slidably 
mounted on the sup p orting frame 4T for move¬ 
ment tbereacrom. upon horizontal swinging 
movement of the rear trough section IT and, as 90 
herein shown, underlaps the rear rod of the bot¬ 
tom plate 99 of the forward trough section 19. 
which trough section terminates forwardly of the 
hearing member 19. A vertical stud 99 is con¬ 
nected b e twee n the top surface of the su pport in g 99 
frame 4T and the underside of the bottom plate 
99 and forms a pivotal mounting for the forward 
end of the movable bottom plate 99. The rear 
endof said movable bottom plate overlaps a plate 
99, which is s e c ured to and extends forwardly ‘49 
from the forward end of the bottom plate 9T of 
the rear trough section IT, and which is spaced 
rearwardly of the hearing member It. A stud 
9T, s e cu red to and depending from the rear end , 
of said movable bottom plate is slidably mounted as 
In a slot 99 formed in the plate 99 (see Figure 4), 
to piermit said plate to follow said rear trough 
section upon swinging movement thereof shout 
an axis spaced rearwardly of the axis of swing¬ 
ing movement of ssld plate. f§ 

The side walls of the forward and rear troogh 
sections are connec te d together by means of a 
pair of parallel spaced flexible side walls 19. 99. 
■iMaWy the top surfsee of the plate 99 

and herein shown as being secured at their for- gg 
ward ends to the rear ends of side walls T9, T9 of 
the forward trough section 19. The rear ends of 
said flexible tide walls are slidably connected 
with side walls Tl. Tl of the rear trough section 
IT. As herein tiiown, said last men ti oned side gg 
walls are each p rov id ed with a longitudinally ex¬ 
tending dot T9. Each of said dote terms a guide 
for a member T9, which Is secured to and projects 
laterally from the outer side of the fl exibl e side 
wall 99. A retaining plate T4 is secured to the gg 
outer ti de of e»e feeT ber T9 and to the 
side wall 99 by means of the same fastening 
wtftM which s ec ur es said memb er T9 to side 
waU. Said retaining plate exten ds beyond the 
vertical limits of ssld slot and slidably engages TO 
the outer side of the tide wall TI, and thus serves - 
to hol d the tide wan 99 in elet e 
engagement with the aide wan Tl (see Figure 3). 

The movable bottom plate 99 is widened for¬ 
ward!y of the forward end of tbs forward trough yg 





It. Tt are 


fifgfcts SS. 29 and the 


. »« * • • * 


other trough 
pivotal axis. 
2. man ax 


tiw«n>> sect i on and having piv o t a l counec 
therewith at a point paced f o r w a r dly ef 


fixed pivotal axis paced from said other trough 
section, a widened support, and a piste dfbabiy 
gg mounted on said support and taming a bottom 

trough section and having pivotal and ilMihb 

pf gf wlvP UjQlvWiVU g( gg IS 11 MI. ZpHa** 

wardly of the axis of swinging movement of mid • 


movable trough wn'tvw ; - ■■ * 

g. m an articulated conveyer, a nair of maced • 


ment, and said 
at a point fom 


of its axis ofs wi 
as trough section 
By of the pivotal 


al axis of said 
co n ne cti o n be- 


tPftTv vOugQ 96CuGuS, 006 OZ wiiiCfl IS imuuu** 

tally swingahle with repec t to the other about 
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to links IT. ST of mid 


no part of my 


f 


of travel and 


. engaging the 
l their ends, to 
•action to tbe 


The endless chain 24 Is trained over and driven 
from a drive a p c o cket 29 on a transverse boOow 
shaft SO. Prom thence it is trained under on 
Id ttDer 21 forwardly alone a guide shoe 92 and 


to and around an 
eroeraaft 99. jour- 


portion M of aaid discharge conveyer. Ron 


r & 

along a bo 


of raid r eceiv ing 
t 91 of the rearw 


It of aald 
it extends al 


ton giate 99 of the rear trough 
and around a suitable Idler at the 


inte r m e d iate v** ^ 1 * * 
on IT and along a bot- 
k r trough aectlon It, to 


In the art. 

The support frame 49, as herein shown, la 
secured to and projects rearwartfly from the roar 
end of the forward tro ug h section 14 and la piv¬ 
otally supported on a transversely extending ad- 


ahaft 99 (see Plgure 4). Said adjusting member 
is m oun t ed on the upper ends of a pair of paral¬ 
lel spaced adjusting scr ew s M, M which are 
threaded within the hubs of suitable gears (not 
shown), which may be worm gears, and which 
are journaled In housing and support members 
99,99 m oun t ed on opposite sides of the truck 19. 
A transverse shaft 94 Is journaled at Its ends In 
add homing and support members and Is driven 
from a motor 99, mounted on one side of the 
trade 19, through a chain and s pro ck e t drive it 
(see f igur e 3). Said transverse shaft ser ve s to 
drive the gears through which said adjusting 
screws are threaded, to elevate or lower the ad¬ 
justing member 99, and pivot the dischar ge end 
of the dlacharge c o n veye r 19 about the axis of 
the transverse shaft 99 to adjust the dlacharge 


'■■■ Referring now in particular to the Interme¬ 
diate flexible connecting tro u gh aectlon IT and 


«t i inn from a 49, 
frame member of the forward trough 

eraBy indica t ed fay r e f erence charad 
figure 9). V- . 

- The rear trough aectlon II Is swum 
aide to the other of the track by me 


on a side 
lection It, 


gg (see 


ch a in 4t me s hed with a drive s pee d 
vertical 49, journaled adjacent 
the c o n vey er. amends 

s proc k e t beneath and across the com 
around an idler 41 on the opposite i 


ms dri ven 
a flexible 
t 49 on a 
ns side of 


to and 


aectlon for s w inging m oveme nt with r espe c t to 
the front trough aectlon and dosing the gap 
b e t w e en said trough sections to p er mit the con- 
tfamous moveme nt of loose material from one 
trough section to the other, a pair of intercon¬ 
nected suppo r t members IT and 99 are herein 
shown as being provided, although it wm be 
readily apparent that if It is desired to Increase 
the length of the flexible part of the co n veyer . 
more of aald support member s may be provided. 

The support member s IT and 99 are each of 
a s fanfl a r construction and, as herein shown, are 
of a box-like for mat i on open at their to 
lend rigidity thereto and to enclose and form a 
guide for the ends of the flights of the co nv eyer 
chain on its return path. Opposite ends of each 
of said support members are beveled and recede 


49. which forms a 


and is connected at its 
end.of the rear trough 


m to and 


from the ends of said chain. The adjacent 


fl. 91 d e p ending fro 
of asld rear trough si 
. s p rin g s 19. 92 hsterpe 
<9 nuts 19. 99 threaded 


transverse ce nter of said member s to provide 
cl e a r a n ce to permit swinging movement of one 
of said su pp ort me m bers with respect to the 
other, and with respect to asld trough sections. 
The adjacent ends of aald sup p ort m«w»Wy are 
shown In figure 4 as interleaving each other. 


tro u gh section and are encircled by 


on the ends of asld con- 

44 and vertical shaft 49 
notar 49 t h rough a trans- 
ding through the hollow 
nd dr i ve n from the worm 


rtleal nhaft hMneansof re- 
g o ma Hy by refsr- 


»of the 


ted by refe rence charac- 
•h 94 and the means for 
ms for gn 

fft h f f of bssul gears 

Bring fg with the tzsns- 


s psce d co ax i al vertical Shafts 19 and Tl. • The 
lower side of the support member 91 has a for¬ 
ward end 99 which is of a bifurcated formation 
and which engages a rearwardly pro j e c t in g end 
T9 of the forward support member It, between 
the furcations thereof. 8ald bifurcated forward 
end Is provided with a depending boss 11 sur¬ 
rounding the lower end of the vertical shaft Tl 
and e x ten d ing within an arcuate slot T9 formed 
In the top surface of the support frame 49. for 
guiding said support members for pivotal move¬ 
ment along the frame 49 about their axis of con¬ 
nection to the forward trough section II, and to 
ram pivotal movement of the forward supp o rt 
member 99 about its axis of connection to asld 
forward trough section and to per mit further 
pivotal movement of tbs rear su p port mmobar 
91 and rear trough section 19 about the ub of 
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g of the shafts M, 19 tad It; that the bottom s of able alone said trough sections, means bsvfatt f 

said front and rear trough sections overlap said co nn ectio n with one of said trough sections and 

support me mb er s and are r e ce ssed therein, and Iteming a support means for said other trough 

together wtth said in termediat e connec t ing see- ‘ se c tion for mounting said trough section far 

tkm form an unbroken b otto m for the c o nvey e r : s w in g ing movement In a substantially h or le o nt al 

It when Its rear end Is In various positions of ad- pla ne Including a pair of support members ptr- 19 

Jifwwnt wtth re s pe c t to its forward end; and otally c o nne cted together at adjacent ends, one 

• that the side wans of said I n terme dia te connect- of said support mem b er s having pivotal connec- 

tng s e c tion, t o g e t her wtth the flexible side walls tkm with and being over la pped by one of said 

g u ided t h e r e in , c o nnectin g the side walls of said trough sections and the ether of said support 

If forward and rear c onvey er tro u g h sections, to- me mb ers having pivotal conn ection wtth and be- If 

getber. farm a continuous unbroken trough from inf overlapped by said other trough section, an 

one end of one trough section to the opposite end ' Interm ediat e member farming a bottom for the 

4f the other wh en said swinging trough section conveyer and bridging the gap between said mem- 


99 to said other tr o ugh section. guided by said Intermediate member and con- 

< 'While I ham herein shown and described one netting said trough sections together to p er mit 


It wfll be un d ers t ood that the construction there- to the other. 

of and the a r ran g eme nt of the various parts may 5. In an articulated co n veyer, a pair of spaced 


aoopethereof. Furthermore. I do not wish to be able along mid trough sections, means having 
construed as bruiting myself to the specific em- co nnec ti on wtth one of said trough sections and 
hodh i w.nl flhw t ratad . excep t ing as It may be forming a sup p ort means for mkl other trough 
Uni te d In the a ppended dolma section for mounting said trough section for 

claim as my In ve n tio n : - - swinging move m e n t In a horizontal plane indud- 99 

In an arti cula t ed conveyer, a pair of spaced ing a pair of support m e mbers pivotally con- 
apart trough sections, means having pivotal coo- nected together at adjacent ends, one of said 
nectfton wtth one cf said trough sections and serv- . support members having pivotal connection wtth 
Ing as a pivotal mounting far said other trough and being overlapped by one of said trough sec- 
aectfon to p er mit s w inging m ov ement of said Hons and the other of said support members hav- 99 
other trough section In a substantially horiaontal Ing pivotal co nne c tio n wtth and being overlapped 


a plurality of 


members pivotally con- member over la pping said sup p o r t members and 


„ overlapping adjacent ends of said support mem- bets at their point of pivotal connection together. m 
m bers and pivotally co nne ct ed with said support 6. In an arti cula t e d co n veyer , a pah- of spaoed 
m—hem at their point of co nnec tio n together, apart trough sections, an endless conveyer taov- 
: to bri dg e the gap and form a contin uous bottom able along said trough sections, means' having 
for tiie c o n v ey er be twe en said support members, connection wtth one of said trough sections and 
2. m an a r ticulated con ve y e r, a pair of spaced forming a support means for said other trough 
•apart trough sections. means having pivotal con- s e ction for mounting said trough section for- 
nectlnn wtth one of said tro u gh eec ti on a and swinging movement In a horiaontal plane includ- 
aa v lng as a pivotal mounting for said other Ing a pair of support me m ber s pivotally connected 
♦— section to p ** * **** swinging movement of together at edfrirut **>*. of ag po rt 
said other trough section in a substantially bar- m e mb e r s having pivotal connection wtth and be- m 
m aontal plane about a pluralty of spaced parallel Ing overlapped by one of said trough sections and 
axes Including a pair of su p p ort members pivot- the other of said support m e mber s forming a 
ally c o nnec t ed together, and an Int e rmedi a te pivotal su pp o r t for and being overlapped by said 
■ Mi wl nf p lan t* ! qgaeC ttOO —id *UP- Other, t ro u gh SBCtiOU. an wiiwh w 

post' members at their point of c onne ctio n to- overlapping said su ppo rt member s and having __ 
m tether and forming a bottom between said mem- pivotal c o nnect i on wtth said support members at 50 
hers, said intermediate member having a pair of their point of pivotal connection together, and a 
spaced apart walls gu *dcd n***» < »* pair of t* 1 *— 1 apart side walls having • 

and c q on c cting said tr o u gh sections together. connection with said wifwih w and 

9. In an articulated conveyer, a pair of tfird ww w Mwti H b et w e en sold trough sections to 

99 ■ par t sections, an endlem conveyer mov- close ***** gap b et * * 1 * 1 * said trough sections ® 

able along arid ***■»§* * eectiona. **** * * ** >* — <**g panb ft* flow of material from one 

. c o nnec ti on wtth one of said trough aectioos and trough metion to the other, 
f orming a s up port means for said other trough 7. In an articulated conveyer, a pair of spaced 
metion for mounting * e1d t ro u gh section for apart tro u gh aectioos, an wh*** conveyer mov¬ 
es MW Mmait *n g horisootsl jiun able along said t r ou gh sections, ******** having ® 

a plurality of parallel spaced axes including a connection with one of said trough sections and 
pair Of support me mb ers pivotally connected to- fanning a support means for said other trough . 
wJL sdjftttotl B3tB&Bp QIK flf (Old WBtppOSt% QK8I" f(JT mOQIl^iZIO sold oOCtiOQ fOK 

bom having pivotal c o nnec tio n wtth and being s w in g in g movement hi a substantially horiaontal 
79 overlapped by cue of said **<>«*« *»»d tty pi—** ii»ii n n ii| § pair of support ****»u *b **v piv- 70 
after of add support members having pivotal con- otally connected tog ether at * dj*^fu t eudf 1 c*y* 
naction wtth and being overlapped by said other of said support mem b ers having pivotal connec- 
; troug h s ectio n , and ah intermediate member tion wtth and being overlapped b» one of mid 
' .forming a for ***** co n ve yer ***** hk k hg ** — » §*» aootloDB ***** o* other of mid « * yp"» * 

ya pn pp n —m cvv aste rn h at ing pivotal *^ w ** t> "* v dh* ***d be- 
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This invention relates to an apparatus for of gears 22 for reducing tbe speed of rotation. ,.> : ‘ 

mechanically browing pulpwood and a suitable • The gear train 22 dri ve s tbe abaft 24 which is - 

construction is set forth in tbe following descrip- provided with a bevelled gear 2S. ffonwed in the A A * 

tion and Ill ustr ated in tbe accompan y i ng draw- • axis 18 Is a dri ve n shaft which is provided at its -">v 

4 tags, in which, .v. lower end with a bevelled gear 21 meshing with 4;, 

Pi g. 1 i s a side elevation of a bro w ing machine the gear 2K. The upper end of tbe last men- ;V 

constructed in accordance with tbe invention. tioned shaft is provided with a bevelled gear 27 - ' 

Fig. 2 is a detail view of the means for elevating which meshes with a bevelled gear 24 mou nte d on 
or lowering the sections. the frame IS. The shaft 2S on which tbe gear . CAA 

10 Fig. 3 is a detail view showing part of the driv- 24 is mounted is provided with a pulley over 10 vo...V 
tag mechanism, - - e ' which tbe belt It passes. Tbe belt 44 drives a v 

Pig. 4 is a plan view of the power drive. pulley wheel 41 over which the co n veyer belt 21 % 

Fig. 5 is a cross section on tbe brie I—4, Fig. 4, passes^ Tbe means for adjusting tbe of . 

showing to addition part of tbe c o n veyer . the conveyer to positions Af. BS. Cf, DS and S4 ■.A’ 

14 ; pig. 6 is a cross sectional view of the conveyer . shown in Fig. 1 consists of a cog-wheel 42 which ** ’.A, . 

belt on the line M, Fig. 1. . ; is mounted on the shaft 24. tbe shaft 42 pivotally ; 

Fig. 7 is a fragmentary side elevation of the connecting tbe adjoining ends of tbe several sec- .. <; • 
conveyer belt. - tions forming the conveyer . In the construction vj- ^ 

: like characters of reference refer to bice parts shown, the cog-wheel 42 is so mounted or con- ^ */ . r ; 

20 throughout the ^edflcatkm and drawings. v nected to the section IS that upon rotation of ** ; 

- Tbe brower co nsis t s of live movable co n veyer tbe cog-wheel 42 clockwise, the section II will ‘ 
sections II. 12 and 14 which are each six feet be raised and upon rotation in the opposite direc- 
'• long and 14 and IS which are five feet long. tion. section IS will be low er e d . M e s h i ng with - V-. 

: Sach section is pivotally connected to the adja- each cog-wheel is a cog-wheel SS which is < 

24 cent section and the middle section IS is pivot- mounted on tbe end of tbe section adjoining the 24 V'. 0'^- 

ally mounted on tbe frame work IS so that It can one to which the cog-wheel 42 is co nne cte d . The* 
be broug h t up or down. Tbe framework IS is cog-wheel 44 is rotated by g crank 29 and is . 
pivotally mounted on tbe frame 17. which is locked by a pawl SS.^f 
mounted on tbe vehicle having tractor treads IS. m ope ra tion, ttm sawn pulpwood lengths are 
40 ibis design of the sections of the br owe r allows carried direct front tbe sawing marbtne and SS 

tbe sawn pulpwood to be delivered to tbe brow placed on the apron or section It of tbe brower. ■:< ? 

at various he^bts as shown by tbe five positions, tbe br ower haring been adjusted first to tbe 

AS. Bl. CS. DS and Kl. it wffl be noted from ~ correct elevation. The brower delivers sawn ; ^ A 

this construction that to moving tbe brower from pulpwood to tbe brow where it is piled in Modes. 

44 one position to another that sections IS and 14 Having thus fully described my invention what 24 . 
can be folded back on section 12 and section No. I claim as new and desire to secure by Letters 

II can be folded baric on section No. 12, and 12Patent is: * >_%'> v.-i,., 

jowerea 10 resv an ns Dctniig iorznea ay me a zzxecoazxicai Drawer anzipnaoK % mmeworx 
framework IS. This makes a very compact ar- s up ported on a carriage, a tumtalde mounted on . ^ 

45 rangement for transporting. said framework, a movable con veye r formed of a 40 V 

m operation, tne nrower worse across tne sup- piurauty or sections mounted on saw tumtanie. 
porting frame and is swung lengthwise for mov- one of said sections being hinged to said turn- AV 5 

tag. Tbe framework IS, upon which tbe section table for vertical movement, a shaft pivotally v 
it is mounted, far ms a turntable which is pivot- connecti n g each section to an adjacent section y. 

44 aBy mounted on tbe axis It. permitting earii section to be swung on said shaft , : . 

* The b rower is powered by belt or chain drive to different positions and means carried by each ; 
from the front power take off of tbe tractor used section for moving the same to different positions 
in skidding. Fbr this purpose, the brower is pro- comprising a cog wheel carried by each shaft and ~ 
vided with a driven pulley 21 which, through a att a che d to tbe end of one section, a second cog.. ■' 

40 suitable arrangement of gears, drives tbe eon- wheel meehtag therewith carried by the adjoining 50 , ; „ 

veyer heretofore described. . section, a crank for rotating said sec on d eog; A v , 

lb Tigs. 4 and 5 is shown the means for driving wheel and a pawl engagin g with said second oog ; • 

* the o oa veyer 21 and this consists of tbe pulley wheel. , •' A - <,• . v > 
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STATEMENT OF QUESTIONS PRESENTED. 

(1) A question is whether a machine embodying a new 
combination having a new mode of operation, which was 
the first one and is still the only one adapted for mid to 
operate practically in low-vein coal mines to gather coal 
from the mine face and to load the gathered coal into mine 
cars, is patentable; when the problem existed for 25 years, 
when there were attempts without success to solve the 
problem by competitive machine manufacturers for; from 
7 to 15 years before the advent of applicants ’ machine 
and when none of them were capable of practical opera¬ 
tion in such mines; and when applicants’ machine has a 
structure and mode of operation essentially different 
than have the competitive machines relied on as prior art? 

i 

(2) Another question is whether when the facts, stated 

_ _ i 

in (1) are settled by the Findings of the District Court, 
whether the question of patentability is one of law? 


(3) Another question is whether the claims in suit 
comply with R. S. 4888, 35 U. S. C. 33, when those claims 


were and are patterned after what the Supreme 
specifically decided did comply with that Statute? 


Court 




The Joint Appendix to Appellant’s Brief is in two 
volumes. The first Volume I covers the proceedings in the 
District Court and the formal papers in the appeal, the 
abbreviated specification of the application in suit, Plain¬ 
tiff’s Exhibit 15, the depositions of Johnson and Stafford, 
and Defendant’s Exhibits K, L and M, namely; the Ex¬ 
aminer’s Statement and the Decisions of the Board of 
Appeals; that is hereinafter abbreviated as “App. L” 
The second Volume II covers the remaining exhibits, in¬ 
cluding also abbreviated drawings of the application and 
the patents relied upon by the appellee; that is hereinafter 
designated as “App. IL” Each volume has a table of 
contents. Plaintiff’s Exhibits are abbreviated as “PI. 
Ex.,” Defendant’s Exhibits as “Def. Ex.,” the transcript 
as “Tr.,” and the Depositions as “Dp.” All emphasis in 
this Brief is ours. 

The entire specification (PL Ex. 15) has not been repro¬ 
duced in the Joint Appendix, but only such parts as are 
necessary for this Court to understand the construction 
and operation of the machine, leaving out all mechanical 
details. Only the first two sheets and the last sheet of 
the drawings have been reproduced in the Joint Appendix, 
App. II, 19-20, and for convenience Fig. 1 has been con¬ 
nected up with Fig. 3 and Fig. 3 has been connected up 
with Fig. 4. Fig. 7 is a detail of Fig. 4. 
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Nashville, Illinois, 
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JOHN A. MARZALL, Commissioner of Patents, I 

Appellee. 

" — i . ■ 

j 

Appeal from the District Court of the District of Columbia. 


JURISDICTIONAL STATEMENT. 

i 

This is a suit under R. S. 4915, 35 TJ. S. C. 63, for an 
adjudication to authorize the Commissioner of Patents to 
issue a patent to Plaintiff, the assignee of an application 
of John L. Clarkson anl Allton B. Jackson for a Gathering 
Loader particularly for the use in gathering from the 
coal face and loading coal into mine cars and adapted 
for use in low-vein, low head-room mines. 

The Primary Examiner refused all of the claims in suit, 
and he was affirmed by the Board of Appeals of the 
Patent Office. The District Court affirmed the Patent 
Office decisions, and a judgment was entered dismissing 
the complaint. 

i 

i 
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Before the trial, Plaintiff gave notice to the Commis¬ 
sioner of intention to take depositions with the following 
offer, App. I, 5, 6: 

“ • • • plaintiff will pay the expenses of defend¬ 
ant’s Solicitor from Washington, D. C., to Pittsburgh, 
Pennsylvania, and return. Furthermore, you are also 
notified that John L. Clarkson, one of the applicants 
of the application in suit, will testify at the trial and 
will be subject to cross-examination with reference to 
the testimony of the witnesses whose depositions are 
taken.” 

There was no appearance for the Commissioner at the 
taking of the depositions, but was Clarkson cross-ex¬ 
amined at the trial. 

The depositions were by two highly skilled mining engi¬ 
neers, Edmond H. Johnson and Thomas L. Stafford; 
neither of them were connected with Plaintiff, App. I. 63 
and 81, Dps. 37 and 36, so that their depositions were 
wholly unbiased. Both were familiar with the art of 
mining as it existed for over 25 years, with the prior art 
of gathering loaders including those of the patents relied 
upon by the Commissioner, and with the gathering loader 
of the application in suit; App. I. 45 etc. and 64 etc.; Dps. 
6 etc. and 3 etc. At the trial, John L. Clarkson, one of the 
applicants of the application in suit, and the head of 
Plaintiff’s company, testified at the trial, and he was cross- 
examined by the Commissioner’s counsel, Tr. 139, etc. 
Clarkson has also been highly skilled in this art by educa¬ 
tion and experience since and before his graduation as a 
mining engineer in 1912, Tr. 30. 

The depositions of Johnson and Stafford only are pro¬ 
duced but in toto in Appendix I, because their depositions 
are short and to the point. Clarkson’s testimony is, how¬ 
ever, not reproduced in the Appendix, because Johnson 
and Stafford fully supported the additional Findings (2)- 


/ 
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I (11), App. I. 11 etc. Clarkson’s testimony is, therefore, 

simply cited and in some instances quoted from in this 
brief, to identify the patents relied on by the Commissioner 
as related to the commercial machines. 

! 

r* 

At the conclusion of the trial, the cause was argued 
K before the District Court, who then orally delivered his 

Opinion, and made Findings of Fact and Conclusions of 
Law, App. L 6, Tr. 159. After the trial, the District Court 
v made additional Findings of Fact, App. I. 10, but entered 

a judgment adverse to Plaintiff, App. I. 15. Plaintiff 
► thereafter presented Plaintiff’s Motion for a New Trial, 

App. I. 16; but that Motion was denied without an addi¬ 
tional opinion, App. I. 27. This appeal was thereafter 
taken, App. I. 28. 

* 

The Additional findings of Fact and Conclusions of 
Law of the District Court elaborated on and even modified 
those in the Opinion. On the question of patentability of 
the claims in suit over the prior art, those additional find¬ 
ings are such as to warrant a judgment in favor of Plain¬ 
tiff. On the question of whether the claims properly de¬ 
fine the invention and define a combination rather than 
an aggregation, we believe that the Opinion and conclu¬ 
sions of the District Court therein are based on a miscon¬ 
ception of the law, because the claims were patterned after 
j what the Supreme Court has decided properly define a 

patentable combination. 

i 

i 

STATEMENT OF CASE. 

i 

The Subject Matter in Suit 

The specification of the application in suit, PI. Ex. 15, 
App. I. 30 states: 

“This invention relates to gathering and loading 
machines, more particularly of the low-head-room type 
designed for use in coal mines for gathering coal from 
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the face being worked and for loading the same on 
mine cars. 

“Many mines are of economic importance even if the 
veins are low—some of snch veins are as low as 
thirty-six inches. Difficulties are encountered • in 
operating while not only gathering but also while 
loading the material in a car under snch low-head¬ 
room mine conditions. In some cases timbers still 
further reduce the head room. In many mines the 
veins are not level but up and down so as to require 
the machine to move uphill and downhill. Under such 
conditions, therefore, the gathering loader must not 
only be articulated to operate under such conditions, 
but must be capable of frequent adjustments and 
adaptation to such conditions.” 

That is illustrated on the last sheet of the application 
drawing, App. II. 20, which also was PL Ex. 4, identified 
by Johnson, App. I. 61, Dp. 33, and Stafford, App. L 78, 
Dp. 30. That was also confirmed by Finding (8), App. I. 
13, which is based upon the testimony of Johnson and of 
Stafford as appreciated by the District Court in making 
those findings. 

There was an acute problem in the mining of low-vein coal; 
that was confirmed by Finding 9, App. I. 14, again based 
upon the testimony of Johnson App. I. 50 etc., Dp. 14 etc., 
and of Stafford App. I. 68 etc., Dp. 11 etc. 

The prior art relied upon by the Commissioner and which 
consists entirely of prior patents (App. II. 21-99) will be 
discussed later. They are patents issued to the various 
competitors enumerated in Findings (3)-(6), again based 
upon the testimony of Johnson and of Stafford; for Clark¬ 
son’s testimony connects them up with the actual machines 
on the market identified by Johnson App. I. 58 etc., Dp. 
28 etc., and Stafford App. I. 74 etc., Dp. 23 etc., in connec- 
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tion with the illustrative comparative drawings or 
sketches, PI. Ex. 2 and PL Ex. 3, in App. IL 9 and 10. 

1 

The Invention in Suit. 

The specification after stating the conditions encoun¬ 
tered in low-vein mining continues, App. L 30, as follows: 

“One of the objects of this invention, therefore, is 
to provide a gathering loader which will operate in 
such a low vein and under the conditions described, 
but which will have ample power to handle a large 
tonnage. 

“Another object is to provide such a gathering 
loader structure which will be flexible so as to be able 
to gather and convey the material under the varying 
conditions described and from any point over a wide 
space, and to deliver the same to cars positioned in 
various ways with reference to the loading machine.” 

It will be convenient to briefly describe the construction 
of the gathering loader of the application and reference 
will be had, Figs. 1-4 and Fig. 9 of the application, App. 
II, 19 and 20. 

• > 

A locomotive carriage 1 provided with the motor is 
mounted on wheels 100 on a track 101; or where there 
is no track, it may be mounted on caterpillar treads or 
even on wheels. The motor under the control of the 
operator propells the entire machine forward into the 
coal face and backwards preparatory to taking another 
bite. A gathering head 3 is pivoted to the carriage to 
swing vertically and also horizontally. It has a j shoe 6 
extending at a low incline. Gathering chains with picks 5 
attack and actually dig the coal and move it upwardly and 
rearwardly (to the left) along the shoe. The shoe also 
has a chain conveyor 7 to further move the coal rear- 

i 

wardly onto the loading conveyor structure, now to be 
described. 
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A loading conveyor structure provided with a conveyor 
chain 88, 89, is mounted on the carriage to receive the 
coal gathered and conveyed to it. This loading conveyor 
structure extends rearwardly over, close to and beyond 
the carriage to deliver the coal at the rear thereof into a 
mine car 102. The loading conveyor structure comprises 
a section 11 pivoted at its front end to swing vertically 
with reference to the carriage, and a terminal section 13 
pivoted at its front end to the rear end of the section 11 
to also swing vertically with reference to the carriage as 
well as to the section 11. This last feature should be 
kept in mind in consideration of the prior art and of 
Opinion of the District Court. The terminal section also 
swings horizontally. 

Power operated mechanism, including hydraulic jacks, 
is under the control of the operator to swing the various 
sections of the complete machine, thus: Jack 53, Fig. 2, 
swings the gather head; jack 74, Fig. 7, swings the load¬ 
ing section 11 vertically; jack 86, Fig. 4, swings the ter¬ 
minal section vertically; jack 95, Fig. 3, swings the 
terminal section horizontally. The specification states, 
App. I, 36: 

“A suitable hydraulic pump and a suitable system 
of piping for the pressure fluid, together with suitable 
control valves for operating the several jacks in the 
desired manner, are provided. These have not been 
illustrated, however, as they may be of any suitable 
construction, well known in the art.” 

The control of the carriage of the conveyors and of the 
jacks is shown in PL Ex. 1, folder, and in the photo¬ 
graph, PL Ex. 5, App. II, 11, 12, which later shows the 
machine in a low-vein mine where the operator cannot 
stand up, but sits on a seat and inclines forwardly. Of 
course, the machine is provided with lights, as shown in 
the photograph. 
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We can at this point hardly do better than to ask this 
court to read the specification part, App. I, 36-39, in con¬ 
nection with the drawings, Figs. 9-13, App. n, 20, which 
fully describes the operation of the machine under the 
conditions encountered in low-vein coal mines, shown also 
in the photograph, PL Ex. 5, App. II, 11,12. The machine 
is capable of doing so because both sections of the loading 
conveyor, so constructed, are always selectively under the 
complete control of the operator of the machine during the 
loading operation. 

The above was confirmed by Johnson, App. L 61 etc.. Dp. 
32, etc., and by Stafford, App. I. 78, etc.. Dp. 30, etc. 

Applicant’s invention is accurately stated in the broadest 
claim 22, App. L 38, and in Finding (1) App. L 10, read¬ 
ing as follows: 

i 

“22. A gathering loader of the character described 
adapted for low-head-room mines, wherein a low loco¬ 
motive carriage has material-gathering and conveying 
means mounted thereon to extend forwardly at a low 
incline, adapted to actively engage and gather the 
material encountered at the front end and to convey 
the same upwardly and rearwardly, in combination, a 
loading conveyor structure mounted on said carriage 
and receiving the material so gathered and conveyed, 
said structure extending rearwardly over, close to and 
beyond said carriage and having means adapted to 
deliver the material so received at the rear thereof, 
said loading conveyor structure including a section 
pivoted at its front end and adjacent the rear end of 
said first-named conveying means to swing vertically 
with reference to said carriage, and including a ter¬ 
minal section pivoted adjacent the rear end of said 
first-named section to swing vertically with reference 
to said first-named section and with reference to said 









' carriage, said sections being mounted, constructed and 
arranged, when so swung, to clear said carriage and 
the ceiling of a mine in which the gathering loader 
operates, and power-operated means adapted, during 
the loading operation of said loading conveyor, to so 
swing said sections vertically.” 

This broadest claim defines the invention quite in detail 
and what the District Court specifically found, Finding (7), 
App. L 13, “distinguishes”, applicant’s machine from all 
of the prior patents covered by Findings (2)-(6). 

The remaining claims are patterned after claim 22, but 
state the subject matter successively more in detail, as is 
usual and permissible in accordance with approved patent 
practice, and there is no contention that additional claims 
are not properly allowable, if claim 22 is allowable; how¬ 
ever, claim 22 is a typical claim, and the broadest one at 
that. 

The Defenses Briefed. 

While one of the defenses is that the claims are not in 
proper form, and while that defense was affirmed by the 
District Conrt, we will show that the defense and the Dis¬ 
trict Court’s conclusion in that respect are based upon a 
misconception of character of the claims and a misconcep¬ 
tion of the decisions of the Supreme Court, in accordance 
with which the claims were patterned, so that a reversal 
of the District Court and of the Patent Office is warranted 
as a matter of law. A second defense is that the subject 
matter of applicant’s invention is not patentable over the 
prior art Since that defense goes to the basis of plain¬ 
tiff’s claim, we will consider that defense first. 


The Prior Art. 


Here again we have findings of the District Court with 
reference to the prior art relied upon, which consists 
wholly of prior patents. The Court’s findings, i. e., Addi¬ 
tional Findings (2)-(ll), App. L 10-15, really settle the 
salient facts and are of snch a character as to warrant 
reversal of the District Court and of the Patent Office as 
a matter of law, with the application of law to the facts. 

Finding (2), App. L 11, is a general finding as to all the 
prior patents which are particularized in Findings (3), 
(4) and (5). 

Finding (3), App. L 11, is a finding as to the patents of 
Joy and Goodman companies, whose machines were dis¬ 
cussed by Johnson and Stafford, and which have a single 
section loading conveyor. 

A mere reference to PL Ex. 2 and 3, App. IL 9, 10, will 
show that a loading conveyor structure which has only a 
single section, regardless of how it is operated, did not 
solve the problem of mining low-vein coals, and that was 
shown by Johnson, App. L 59, etc., Dp. 29, etc., and by 
Stafford App. I. 74, etc., Dp. 23, etc. The machines in 
that finding and having single loading conveyor sections, 
are shown at Subdivision HE in PL Exs. 1 and 2, where that 
section is shown at C. While Johnson and Stafford 
identified the machines as to structure and generally as 
Joy and Goodman machines, as distinguished from the 
patents, Clarkson identified the various patents with ref¬ 
erence to Exhibits 2 and 3 as being of the character of 
Subdivision m, viz.: Joy, Tr. 95, Cartlidge, Tr. 108; 
Andershock, Tr. 105-106; Doberstein, Tr. 107;* and none 
of Clarkson’s testimony was disputed, and indeed, could 
not be. The application machine is shown in Exhibits 2 


* These patents are in App. II. 21. 65, 73, 81 and 88. 
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and 3, at Section I, also identified by Johnson and Staf¬ 
ford and set out in Finding (7), App. I, 13. 

Finding (4), App. I. 11, relates to the Whaley patent 
1,839,625, App. II. 43, and is again based npon the testi¬ 
mony of Johnson and Stafford. 

Plaintiff ’s Exhibits 2 and 3, App. II, 9,10, at Section II, 
shows the Whaley machine, and again it is shown that 
it did not solve the problem by Johnson, App. I. 60, Dp. 
31, etc., by Stafford, App. I. 75, Dp. 25, and by Clarkson, 
who identified it with reference to the patent and Sub¬ 
division II, Tr. 68, 98, 109. The testimony of these wit¬ 
nesses was not disputed. We again call attention to 
Finding (7), later discussed. 

Finding (5), App. L 11, relates to the machine of the 
Levin Patent, 2,407,589, App. IL 52. The machine 
of the Levin patent was only on the market for a 
short time as a Jeffrey machine, but was replaced 
later by a regular machine, PI. Ex. 10, a Jeffrey bulletin, 
which is like Subdivision EH of PI. Exs. 2, 3 in that it has 
a single section loading conveyor like C. Clarkson testi¬ 
fied as to the Construction and operation of the Levin ma¬ 
chine, Tr. 63, 71, 79, 98-103 and 109, as to its operation set 
forth in Finding (5), and that it did not solve the problem 
at all, and obviously not. Clarkson was cross-examined, 
Tr. 139, etc.f 

Finding (6), App. I. 11, relates to the McGraw patent 
2,141,482, App. II, 97, but which is actually shown in PI. 
Ex. 14, App. IL 18. 

The McGraw patent was considered by Johnson, Stafford, 
and Clarkson. They testified that a logging conveyor is 
not analogous to a gathering loader, but actually closely 


t Some of Clarkson’s testimony will be quoted later. 
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analogous to a pit car loader, which was used during the 
transition period from hand to mechanical loading, and 
that neither would have given any idea to them as skilled 
in the art of the requirements of a gathering loader; John¬ 
son App. I. 54, Dp. 21, Stafford App. I. 79, Dp. 32 etc. 
Clarkson showed, Tr. 110, 113, 124, 126, that the McGrow 
logging conveyor simply cannot function in a mine at all, 
let alone a low-vein mine. Compare again Binding (7), 
next to be considered. 

r 

i 

Finding (7), App. L 13, reads as follows: 

“ (7) The machine of the application in suit dis¬ 
tinguishes from the above enumerated prior patents 
in the following respects: it is a gathering loader 
particularly adapted for low-head-room mines, viz^ 
36 to 42 inch veins; the loading conveyor structure is 
not only mounted on a locomotive carriage to extend 
rearwardly and close to and beyond the carriage, but 
embodies a front section pivoted at its front end to 
swing vertically, and a rear or terminal section 
pivoted to the read end of the front section; however, 
the terminal section is constructed and mounted to 
swing vertically not only with reference to the front 
section but also with reference to the carriage; the 
gathering loader is equipped with power operated 
means in the form of hydraulic jacks which are under 
the control of the operator of the gathering loader 
during the loading operation to swing both sections 
vertically, as required, to always clear the roof of the 
mine and the transverse bars while permitting the 
terminal section to be moved down into the mine car.” 

That is no more than what is claimed. The “distinguish¬ 
ing” feature of applicant’s machine is also what is shown 
in PL Exs. 2 and 3, Section I, App. II. 10, 11, identified 
and compared by Johnson and Stafford with Joy and Good¬ 
man types, Section m, having a single loading conveyor 
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Section C (see Finding 3, supra), and with a Whaley type. 
Section II, having two sections in which the loading con¬ 
veyor is split np into two sections, C and D, but with the 
terminal section D always maintained parallel with the 
locomotive A (see Finding 4, supra). Clarkson identified 
Section m with the Levin patent, see Finding 5, supra. 

We have previously discussed Finding (8), relating to 
the situation encountered in mining coal, and Finding (9) 
showing the situation in mining low-vein coal. The evi¬ 
dence on which those Findings is based is pertinent to the 
question of whether applicant’s invention was obvious. 
There are, however, additional Findings as follows: 

Finding (10) relates to the commercial status of Plaintiff’s 
machine with relation to the Joy, Goodman, Jeffery and 
Whaley machines and is again based upon the testimony of 
Johnson and Stafford; Johnson App. I. 58 etc.. Dp. 28 etc.; 
Stafford App. I. 74 etc.. Dp. 23 etc. Clarkson also showed 
by his list of machines sold, PL Ex. 9, App. IL 15, not only 
the extensive sale of the machine, but those which he has 
replaced, and that was elaborated on in his testimony as to 
replacing Goodman, Tr. 88, replacing Whaley, Tr. 69, re¬ 
placing Joy, Tr. 89, and replacing Jeffrey, Tr. 90. 

Finding (11), App. L 15, reads as follows: 

“11. The gathering loader of the application in suit 
constitutes a substantial advance in this art. It 
enables operators to work seams which they otherwise 
could not work mechanically and would not be pos¬ 
sible to work mechanically, and the operators have 
been forced to mine low vein coal seams. The par¬ 
ticular advantage in that respect is available only in 
the machine of the application in suit.” 

That finding was based on the testimony of Johnson App. L 
62, Dp. 35, and by Stafford App. I. 81, Dp. 35. 
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It will be seen from the above that the Findings of Fact 
(2)-(ll) are based upon the testimony of two unbiased 
witnesses, highly skilled in this art for over a quarter of 
a century. Their testimony was not disputed by the 

Commissioner of Patents, even on the cross-examination of I 

Clarkson which was consented to by Plaintiff in the 
Stipulation, App. L 5, and again offered before the taking 
of Stafford’s testimony, App. I. 64, Dp. 3. 

I . i 

THE STATUTE INVOLVED. 

The Statute involved is R. S. 4915, 35 U. S. C. 63, which 

i i 

is so familiar to this Court that it is not deemed necessary 
to quote it here; it is found at App. I, 101. 

i 
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STATEMENT OF POINTS. 

(1) The testimony adduced at the trial shows clear error 
on the part of the Patent Office and by the District Conrt 
in refusing a patent to Plaintiff with the claims in issue 
and the claims define invention and are patentable over 
the prior art. 

(2) The application in suit relates to and the claims 
define a gathering-loader embodying a new combination 
having a new mode of operation, particularly adapted for 
and to operate in low-vein coal mines; it was the first and 
is now the only machine capable of practically gathering 
and loading coal in such mines into mine cars. 

(3) None of the machines of the cited prior art, con¬ 
sisting of patents, was or is capable of practically gather¬ 
ing and loading coal in low-vein mines into mine cars; 
none have the structure and mode of operating of appli¬ 
cant’s machine. 

(4) The gathering and loading of coal by machine in 
low-vein coal mines is in a special art because of the con¬ 
ditions of uneven floor and roof and because of require¬ 
ment of roof support in such mines. That has been a prob¬ 
lem for 25 years, with attempted solutions by machine 
manufacturers for from 7 to 16 years, before the advent 
of the machine of the application in suit, but without suc¬ 
cess. 

(5) The Findings of Fact, substantiated by two unbiased 
highly skilled witnesses with over 25 years experience in 
this art and not disputed by the defendant, establish the 
patentability of the claims in suit as a question of law. 

(6) The claims in suit are not for aggregations but for 
combinations, and they comply with R. S. 4888, 35 
U. S. C. 33. 

(7) Plaintiff is entitled to a patent on the application 
in suit including the claims thereof. 
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SUMMARY OF ARGUMENT. 

The invention of the application in suit is a gathering- 
loader, L e., having a gatherer which actually digs the 
coal, gathers the same, and delivers the gathered coal to 
a loading conveyor structure which loads the coal into a 
mine car. This gathering-loader is particularly adapted 
for and to operate in low-vein coal mines, viz.: 36 to 42 
inches veins, and has the structure and mode of operation 
set out in Finding (7). 

1 * 

! 

The machine of the application in suit was found by the 
District Court as ‘ 4 distinguishing’ ’ from the prior art re¬ 
lied upon in the respects set out in Finding (7). 

j 

The characteristics of that prior art are set out in Find¬ 
ings (3)-(6), briefed as follows: 


In the Joy, Cartlidge, Andershock, and Doberstein pat¬ 
ents, the loading conveyor structure has a single section. 
In the Whaley patent, while the loading conveyor struc¬ 
ture has two sections, the rear or terminal section is at all 
times maintained parallel to the locomotive carriage, so 
that it is not capable of independent control. WTrile in 
the Levin patent, the loading conveyor structure is again 
composed of two sections, not only is the front section 
pivoted about midway of its ends as distinguished from 


its front end, but the rear or terminal section is con¬ 
structed simply to yield to prevent lodgment of large, coal 
lumps; that rear section is again not under the control of 
the operator at all. The McGraw patent is for browing or 
stacking pulp wood logs, which is not analogous to a 
gathering loader and cannot be employed in low-head¬ 
room mines because the conveyor cannot be lowered close 
to the carriage. 


The gathering and loading of coal by machine is in a 
special art and in a special environment, because not only 




must the roof be supported by props and transverse bars, 
but the floor and roof are not level, and have irregular 
dips, rolls, and swags following the coal vein, and a gath¬ 
ering loader is necessarily long, on the order of 35 feet, 
so that the front end and rear ends dip as the machine 
travels into and out of the coal; if the tail of the conveyor 
strikes a cross bar and knocks it down, the roof is liable 
to drop and endanger the operator of the machine. Find¬ 
ing (8). 

The mining of low-vein coal has been a problem for 25 
years. Gathering and loading coal by hand, even on a pit 
car loader, is hard work because the miner cannot stand 
up, but must work while bent over or on his knees. The 
development of gathering-loaders for use in low-vein coal 
mining has been intensive from 1924 to 1940 (Joy to ap¬ 
plicant’s), with the principal companies owners of the 
patents relied upon by the Patent Office, in active competi¬ 
tion with each other and with Plaintiff. Finding (9). 

The machine of the application in suit has gone into ex¬ 
tensive use in low-vein coal mines, and it is the only ma¬ 
chine which has been able to gather and load coal in such 
a mine. It has replaced the machines of competitors which 
are not constructed and have not been able to gather and 
load coal in such mines without requiring the leveling of 
the floor. The ability of the machine of the application in 
suit to operate in such mines has been due to its construc¬ 
tion, as set forth in Finding (7). Finding (10). 

The gathering loader of the application in suit (in the 
opinion of the unbiased, highly skilled in the art, Johnson 
and Stafford) constitutes a substantial advance in this 
art. It enables operators to work seams which they other¬ 
wise could not work mechanically, and would not work 
mechanically. The particular advantage in that respect 
is available only in the machine of the application in suit. 
Finding (11). 
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The District Court in concluding that the subject matter 
of the application in suit as expressed in the claims was 
not patentable, misconstrued, R. S. 4886, 35 U. S. C. 31, as 

i 

construed by the Supreme Court. 

i 

Where as here the facts are not in dispute but settled 
by the Findings of the District Court, the question of 
whether an invention is patentable under R. S. 4886 is 
a question of law. 

The claims in the application in suit fully comply with 
R. S. 4888, 35 U. S. C. 33, as construed by the Supreme 
Court and by this Court. They are not for aggregations 
but for combinations. The District Court wholly disre¬ 
garded the fact that the claims specify the presence of 
the gatherer in the introductory phrases so as to state the 
environment; further that such claiming was specifically 
approved by the Supreme Court and the claims are pat¬ 
terned after what the Supreme Court specifically said in 
its decision in Williams Mfg. Co. v. United Shoe Machin¬ 
ery Corp., 316 U. S. 364. 


i 

i 
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ARGUMENT. 


This is an unusual case. The facts are not in dispute, 

for they are set forth in Findings (l)-(ll), which have 
been summarized in the Summary of Argument. That the 
prior art does not disclose the subject matter of the appli¬ 
cation as specified in the claims, compare Finding (7) 
with findings (3)-(6). As specifically stated in finding 
(7), the prior art does not disclose the characteristic 
features of the application of the gathering loader, par¬ 
ticularly adapted for low-head-room mines, viz., 36 to 
42 inch veins; in which the loading conveyor structure 
not only embodies a front section pivoted at its front end 
to swing vertically, but a rear or terminal section pivoted 
to the rear end of the front section to swing, again not 
only with reference to the front section, but also with ref¬ 
erence to the carriage, and with both sections operated by 
power in the form of hydraulic jacks, which are selectively 
under the control of the operator of the gathering loader 
during the loading operation to selectively swing both 
sections vertically as required, but to always clear the 
roof of the mine and the transverse bars, while permitting 
the terminal section to move down into the min e car. 

As also briefed in the Summary of Argument, the 
gathering and loading of coal is in a special art, and in a 
special environment because of the necessary presence of 
props and transverse bars and with both the floor and the 
roof irregular with dips, rolls, and swags following the 
coal vein, and with a gathering loader, a long machine, 
on the order of 35 feet, in which the front and rear ends 
tip like a teeter-totter as the locomotive passes over the 
irregularities in the floor. 

The mining of coal in low-vein mines has been a prob¬ 
lem, not a recent one, but starting 15 years before the 
applicants solved the problem and with the developments 
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by large companies in competition and with Plaintiff seek¬ 
ing to find a solution. That is apparent from the patents 
cited by the Commissioner and which issued to those 
companies and found in App. II. The Joy patent No. 

I, 619,260 of the Joy Company was filed August 2, 1924, 
App. IT, 21. The Whaley Patent No. 1,839,625 of the 
Meyers-Whaley Company was filed January 29,1930, App. 

II, 43. The Levin Patent No. 2,047,589 of the Jeffrey Com¬ 
pany was filed May 16, 1933, App. II, 52. The patents of 
Cartledge 2,062,555 and 2,216,546, Andershock 2,197,169, 
and Doverstein 2,210,655 issued to the Goodman Company 
on applications filed from July 26, 1933, to January 
13, 1939, App. II, 65, 73, 81, 88. The Clarkson patent 
1,904,355 issued to Plaintiff on an application filed July 23, 
1930, Pis. Ex. 6. These patents show a continuous develop¬ 
ment from 1924 to 1939, by all of the active companies in 
this field, including even Plaintiff with no solution until 
from 7 to 15 years later, even by Plaintiff. The McGraw 
patent 2,141,482 for a logging conveyor, application filed 
September 1, 1936, App. n, 97, made no impression upon 
the art at all during the four years preceding the applica¬ 
tion in suit. 

To date, Plaintiff’s machine is the only one which has 
been able to gather coal from the coal face and to load the 
same into coal cars in low-vein coal mines, without re¬ 
quiring the expensive and impractical leveling of the mine 
floor. It has in many cases replaced machines of every 
competitor of Plaintiff to whom the above patents were 
issued (App. II, 15-17), because the competitors* machines 
are not constructed to and have not been able to gather 
and load coal in low-vein mines without leveling of the 
floor. The ability of Plaintiff’s machine to do so has been 
due to its construction, as set forth in Finding (7). In 
the opinion of those skilled in this art, the gathering loader 
of the application in suit constitutes a substantial advance 
in this art. It enables operators to work seams which they 
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otherwise Could not work mechanically, and would not be 
possible to work mechanically, even though the operators 
had been forced to mine low-vein coal seams. Again the 
particular advantage in that respect is available only in 
the machine of the application in suit Findings (10) 
and (11). 

It is seldom that we find such an outstanding case as 
we have here. That case has been made out, not by some¬ 
one connected with Plaintiff, but by the two wholly un¬ 
biased witnesses, Johnson and Stafford, who have no finan¬ 
cial interest whatsoever in Plaintiff’s Company or in Mr. 
Clarkson’s business: Johnson, App. I, 63, Dp. 37, Stafford, 
App. I, 81, Dp. 36. That those men are highly skilled in 
this art is apparent from their close association with this 
art by education, experience and having responsible posi¬ 
tions for over 25 years, Johnson, App. I, 45, Dp. 6, etc., 
Stafford, App. I, 64, Dp. 3, etc. The history we have in 
this case, as made out by unbiased and highly skilled in 
this art witnesses, has not and cannot be questioned by the 
Patent Office. It is true the Commissioner’s counsel did 
not attend the taking depositions of those witnesses, al¬ 
though his expenses were offered. Stipulation, App. I, 5, 6. 
Even so, however, in the Stipulation and again preceding 
the taking of Stafford’s deposition, App. I, 64, Dp. 2, the 
Commissioner’s counsel was given the right to cross- 
examine Mr. Clarkson himself on those depositions. While 
Clarkson was cross-examined at the trial by the Commis¬ 
sioner’s counsel, Tr. 139-146, the Commissioner’s counsel 
did not dispute as to what Johnson and Stafford testified 
about. 

The District Court’s Opinion Is Factually Contrary to the 
Court’s Later Additional Findings. 

At the conclusion of the testimony of Mr. Clarkson and 
the offering of the depositions of Johnson and Stafford, 
the cause was argued before the Court, and the Court then 
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rendered its opinion, App. I, 6, Tr. 159. While the opinion 
contains Findings of Facts, as well as Conclusions of Law, 
Plaintiffs counsel submitted additional Findings of Fact 
(2)-(ll), App. 1,10, and those were approved by the Court. 
Those additional Findings not only state the factual situa¬ 
tion, but, it is submitted, modify the Findings as set forth 
in the Court’s opinion. As noted above, we submit the 
situation here is one where the Findings of Fact warrant 
a reversal of the District Court’s judgment and warrant 
an authorization to the Commissioner of Patents to issue 
the patent to Plaintiff on the claims in issue. We, there¬ 
fore, want to make the following observation of the Dis¬ 
trict Court’s opinion: 

Observations on Court’s Opinion. 

Plaintiff has shown that Plaintiff’s invention involves: 

“more than merely mechanical going forward with 
the component parts set out in the prior patents”, 
App. I, 8, Tr. 161. 

Plaintiff has also demonstrated: 

, i' 

“that his arrangement produces unusual or superior 
results in comparison to the prior art”, App. I, 8, Tr. 
161. 

Plaintiff’s loading conveyor st ruc tur e with its front sec¬ 
tion pivoted at its front end and with the rear or terminal 
section pivoted to the rear and of the front section to swing 
vertically, not only with reference to the front section, but 
also with reference to the carriage, and with both sections 
power-controlled and constantly and selectively under the 
control of the operator during the loading operation, cer¬ 
tainly involves more than a mere going forward with com¬ 
ponent parts of the patents. Plaintiff’s conveyor structure 
not only embodies a new combination, but an entirely new 
organization which enables the operator to always clear 
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the roof of the mine and the transverse bars while per¬ 
mitting the terminal section to be moved down into the 
mine car (Binding (7). 

Plaintiff’s combination and arrangement certainly pro¬ 
duces unusual results in comparison with the prior art, 
not only as to the proximate result just noted, but that 
it is the only machine which has been able to gather coal 
from the coal face and load the same into coal cars at the 
rear of the machine in low-vein coal mines, without re¬ 
quiring leveling of the mine floor, and its ability to do so 
has been due to that new construction Finding (10). We 
submit that a machine with which for the first time opera¬ 
tors had been able to work coal seams which they other¬ 
wise could not work mechanically, and which advantage 
is only available in Plaintiff’s machine Finding (11), cer¬ 
tainly constitutes not simply something superior, but un¬ 
usual in the results secured and for the first time attained. 

The question before the Court is not, as stated by the 
District Court, one of: 

“a terminal unit wherein there is not one but two 
pivots,” App. I. 9, Tr. 162. 

The machine of the Whaley Patent No. 1,839,625 had two 
pivots, but the rear terminal section was at all times 
maintained parallel to the locomotive carriage. Finding 
(4), and was not controllable by the operator independ¬ 
ently of the front section so as to not only swing with ref¬ 
erence to the front section, but also with reference to the 
locomotive carriage. The machine of the Levin patent 
2,047,589 again had two pivots, but with the rear or ter¬ 
minal section simply yielding to prevent lodgment of 
large coal lumps. Finding (5) and again with no control 
of that section by the operator. 

Johnson, App. L 58, etc., Dp. 28, etc., and Stafford, App. 
L 74, etc.. Dp. 23, etc., showed in connection with Pis. Exs., 
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by comparing Myers-Whaley, Section IE, with a Clarkson, 
Section I, that while, the machine of the Whaley patent 
was not workable in low-vein coal, that applicants was. 
That testimony was not disputed by the Commissioner of 
Patents. 


The machine of the Levin patent, which was then not in 
use, was not discussed by Johnson or Stafford, but was 
discussed by Clarkson, Tr. 63, 70, 79, 98-103, 190, and 
Clarkson showed why the Levin machine of the Jeffreys 
Company did not solve the problem. Clarkson, after 
testifying as to the condition of the mine, testified, Tr. 63: 


“Q. The reason I am saying that is because one of 
these patents that the Patent Office relies upon, this 
fellow was going to suspend, going to take the tip end 
of his conveyor and have a spring on it so that when 
coal came over the top and it hit the roof, it would 
nicely come down and the coal would then travel 
along the roof with a spring coming down and some 
way or other get into the car. Do you know whether 
that is practical. A. I think what you are describing 
is a machine which was made by the Jeffrey Company 
of Columbus. 

Q. Yes, it was this Jeffrey Company patent I was 
talking about, this Levin patent. A. Yes. That ma¬ 
chine, that device, they quit manufacturing the ma¬ 
chine. They made a few of them, but the spring 
arrangement didn’t prove out any advantage what¬ 
ever. 


Q. It would have been all right if somebody 
could have had a nice smooth ceiling, is that right? 
A. Yes, possibly it could. 


Q. But does nature provide those nice. 


smooth 


ceilings? A. No, sir, and when they would go to move 
the machine, that spring didn’t help them out any 


at all.” 
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Further Tr. 70-71: 

“Q. If you take a thing like No. II* the Myers- 
Whaley, instead of having a parallel arrangement, 
which always keeps it parallel with the track, suppose 
you hook ‘D’ onto ‘C’ and put a nice, little spring 

in there so it will yield. What- A. Well, even if 

the spring arrangement is in there, you can’t lower 
*D’ when you go to back up and you have a cross¬ 
bar in your way. 

Q. If you back up, you just run into a crossbar? 
A. That is right, and the spring gives you no assist¬ 
ance whatever. 

Q. And that is what we were talking about, that 
Levin Patent (2,047,529, Def. Ex. 1-G) ? A. Yes. 

Q. His idea was that if a piece of coal got on the 
first part, *€,’ and you got it on *D’ then the spring 
would nicely give and the coal would nicely roll along 
the ceiling. Suppose there was a crossbar there with 
the whole thing yielding and the conveyor part got 
behind the coal and against the crossbar, what would 
happen then? A. You would just shut your machine 
down. 

Q. If it didn’t knock the crossbar down. A. One 
of the two.” 

On cross-examination, Clarkson testified: 

“Q. And you have changed that, haven’t you; you 
have got more than one pivot in that back conveyor, 
haven’t you? A. We have two pivots, separately con¬ 
trolled by separate hydraulics, Tr. 141. 

Q. But they didn’t have two pivots? A. But they 
didn’t have a device so that it worked together. No¬ 
body had brought out anything of that type. Is 
that clear?” Tr. 144-145. 


• PI8. Exs. 2 and 3, App. n, 9 and 10. 


t 
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On redirect, Tr. 147-150: 

* “Q. Was that all yon did: add another pivot to Joy 

and those others! A. No, there was qnite a bit of 
work to it, Mr. Bruninga. It took ns qnite a while 
to work that out. We made different devices and put 
them in there and tried them, brought them back, tried 

* them again. 

Q. Well, Levin had a second pivot, didn’t he! A. 
Yes. 

Q. And it was nsed for maybe a year, I think yon 
said, and nsed to some extent and then abandoned! 
„ A. That is right. 

Q. Was Levin’s the solution of the- A. No. sir. 

Q. With the second pivot! A. They didn’t carry it 
on with their new machines. They discarded it. 

Q. Well, Whaley had a second pivot, didn’t it! A. 
^ That is correct. 

Q. And did it make any—and did that work in 
r low mine coal! A. They have never had one in there. 

They can’t get them there. 

Q. So it wasn’t simply the use of a second pivot, 
was it! A. No, Mr. Bmninga. 

Q. If yon simply had the first loading conveyor 
1 with the first pivot and let her work any way she 

wanted to, set it by hand or any way like McOraw 
j does, and the second one, second section pivoted to 

the first section, and let her go anyway she wanted 
to or set her anyway, could yon use that in a mining 
4 machine where yon drive from 9 to 12 feet into coal! 

A. No, sir, yon couldn’t get to first base with it 

Q. The first section of the gatherer had to be con¬ 
trolled, isn’t that right! A. That is correct” 

. ! 

k On redirect, Tr. 117 150, Clarkoon testified, 1 4 7-14 9" . 

“Q. By the operator without using a wrench and a 
crank, isn’t that right! A. That is correct, j 
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Q. The second pivot had to be controlled withont 
using a wrench or a crank, isn’t that right? A. That 
is correct. 

Q. And it had to be controlled differently than 
either Mr. Whaley or this other man? A. McCraw. 

Q. No, not McCraw—this other fellow, Levin, did 
it? A. Oh, yes. 


Q. If yon don’t load it in a certain way, something 
is going to happen to the crossbars on the roof, isn’t 
that right? A. That is correct. 

Q. Something is going to give, something is going 
to break, isn’t that right? A. That is correct. 

Q. So, as far as this machine is concerned, you have 
the car below and you have the roof above and you 
have got that space to work in between, isn’t that 
right? A. Pretty narrow in lots of places, very nar¬ 
row. 

Q. And all the time that coal is being loaded at the 
front end? A. That is correct. 

Q. If something sticks in the roof- A. He has 

got to be in a position to release it immediately or 
stops the machine. 

Q. But if something is in the roof and that mine 

gatherer keeps on gathering- A. It will block the 

machine. 

Q. It will block the machine? A. Unless he has got 
some device to release it immediately.” 

It should be apparent from the above that the question 
is not simply one of having two pivots rather than one 
pivot, but of control of both sections by the operator. The 
following Finding by the District Court has no bearing on 
that at all when the Court said: App. I. 9, Tr. 162: 

“* • * Thg Court finds as a fact that the art of the 
use of a pivot and the lowering or raising by means of 
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hydraulic pressure under power generated from an 
electric machine is one that is old in the art and that 

i 

it is well known among persons in this particular field 
of industry.” 

i 

That was used by Joy, Goodman from 1924 to 1939, L e., 
15 years, Finding (3), and even by Plaintiff, Tr. 29-30, 
with no solution until by the application in suit, as set 
out in Finding (3). 

i 

i 

On the Combination the Court Erred Factually. 

The Court says: App. I. 9, Tr. 163: 

“The Court notices, in the testimony of the witness 
Thomas L. Stafford, taken September 19, 1950, at 
Pittsburgh and reported on page 31, called as a wit¬ 
ness for the petitioner, that he has testified that these 
units are divisible. While they do work in combina¬ 
tion, they are divisible and the Court finds it a fact 
that they are divisible.” 

j 

Consideration of Stafford’s testimony will show that he 
does not support the District Court’s finding. What Staf¬ 
ford was testifying about was, not the relation of the 
terminal section to the front section of the loading con¬ 
veyor, but about the interdependence of the gatherer at 
the front and with the loading conveyor at the rear end. 
However, even as to that, he does not support the District 
Court’s view as will appear from the following, App. I. 
78, etc., Dp. 30-31: j 

i 

“Q. Now, the Clarkson machine has got a front end 
which is pivoted on a locomotive or main frame, an 
intermediate conveyor section and attached to that is 
a boom or tail piece. They all work together, don’t 
they, in loading! A. While you are loading, they are 
all working. Of course, you can start running one 
without the other. i 
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Q. Yes, but when they are loading coal- A. 

They are all working. 

Q. If you just started up the gatherer, and do not 
start up the conveyor, what happens to your coal? A. 
You pile it up in the pocket and then it spills over on 
to the floor. 

Q. And the conveyor has to run on both the inter¬ 
mediate section and on the tail piece section in order 
to load the coal. A. That is true. 

Q. Of course, if there is no coal being gathered at 
all, the conveyor does not do anything, does it, except 
run? A. That is true. 

Q. So you consider it an organized arrangement in 
which all parts work together, to a common end? A. 
Yes. 

Q. Are all parts essential for the complete loading, 
of gathering of coal and the loading of a car? A. 
Positively.’* 

Johnson testifies to a like effect, App. I, 63, Dp. 36-37: 

“Q. In a loading machine, is the gathering part a 
.necessary part of the loading machine? A. It is a 
very vital part of the machine. 

Q. Does that lengthen the total length of the ma¬ 
chine, as distinguished from a mere conveyor? A. I 
don’t think you can compare a loading machine and 
a conveyor in that respect. It is more in the conveyor. 

Q. All of this tipping up and down and going 
around comers and everything else—the fact that the 
gathering loader extends from the front of the frame 
or the locomotive, that is an item in the whole opera¬ 
tion of the whole thing, isn’t it? A. That is true. 
This machine has a very high degree of flexibility, to 
accommodate itself to conditions of loading on curves 
as well as negotiating sharp changes in grade. 

Q. As an organized machine, do you consider the 
Clarkson machine with its various features a com- 
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bination of things all working towards the end of 
picking up coal and loading it into a car? A. Yes, 
sir.” 


It is, therefore, apparent that Stafford did not support 
the District Court at all, and neither did Johnson in the 

_ i 

matter of the Finding above quoted from. However, based 
on the above erroneous Finding, the District Court’s 
opinion continues as follows, App. I, 9, Tr. 163: 


“Accordingly, the Court will find on this last point 
that there is nothing novel or new and that the 
subject matter of the terminal section adjusted rela¬ 
tively to the intermediate section by conventional 
hydraulic jacks is not new or novel and as a result 
is not patentable.” 

i 

That again is not supported by the evidence, but is con¬ 
trary to the evidence. Both are based upon a confusion 
of how the machine of the application is constructed and 
what it does. Plaintiff’s counsel appreciated that and 
apparently so did the District Court, who, thereafter^ made 
the additional Findings (2)-(ll), App. I, 11, etc.; never¬ 
theless the District Court denied Plaintiff’s Motion for a 
New Trial, which was based upon the additional Findings. 

The District Court, App. I, 7, Tr. 160, enumerated the 
following as “guide posts” by which it may reach a 
proper result, namely: that the applicant has the duty of 
showing patentability, and that there is a presumption of 
correctness of Patent Office procedure. The Court then 
says, App. I, 8, Tr. 160-161: 

i 

“further in proceedings in equity to obtain patents, 
wherein the record is a mere repetition of the record 
of the Patent Office and the new evidence is not im¬ 
portant, or is at most cumulative in nature, the find¬ 
ing of the Patent Office should assume well-nigh 
domination importance.” 



Such is not the case here at all. The evidence before 
the Patent Office here, as in the nsnal Patent Office pro¬ 
ceedings, is the application, the Examiner’s actions, 
counter arguments by the applicant’s attorney, and in the 
case of an appeal, the decision before the Board of Ap¬ 
peals. In other words, the whole proceeding is based upon 
arguments pro and con. In this case, however, we have 
evidence before the Patent Office of two unbiased wit¬ 
nesses whose testimony was not disputed by the Patent 
Office, and the ultimate facts of which have been incorpo¬ 
rated in the Court’s additional Findings. That is contem¬ 
plated by R. S. 4915, which provides for a trial de novo. 
Lucke v. Coe, 63 App. 61, 69 F. (2) 379, 380. That follows 
from the statute itself, which provides that: 

“ • * * the Court having cognizance thereof, on 
notice to adverse parties and other due proceedings 
had, may adjudge that such applicant is entitled, 
according to law, to receive a patent for his invention, 
as specified in his claim or for any part thereof, as the 
facts in the case may appear.” 

The District Court Misconstrued the Decisions of This 
Court and of the Supreme Court. 

The Opinion continues, App. I, 8, Tr. 161: 

“A further guide to the Court lies in the fact that 
a new device, however useful it may be, must reveal 
a flash of the creative genius to authorize the issuance 
of a patent. 

“As late as the case of Besser v. Ooms, 81 U. S. 
App. D. C., at page 7, the Court reiterated that doc¬ 
trine and also said that the question of invention is 
a question of fact to be determined by the Court.” 

The statement, “flash of creative genius,” really means 
that the new device must exhibit invention, as distin¬ 
guished from mechanical skill. That necessarily follows 
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from R. S. 4886, 35 U. S. C. 31, which uses the expression 
‘/invented.” That follows from the language of the Su¬ 
preme Court decision cited in the footnote 4 in Besser v. 
Oohms, namely, Cuno Corp. v. Automatic Corp., 314 U. S. 
84, where the Supreme Court says: 

j 

“• * * That is to say, the new device, however 

► useful it may be, must reveal the flash of creative 

genius, not merely the skill of the calling.” * * * 
p. 91. 

“We cannot conclude that his skill is making this 
contribution reached the level of inventive genius 

► which the Constitution (Art. I, §8) authorizes Con¬ 
gress to reward” (p. 91). 

“ • # * Ingenuity was required to effect the adapta¬ 
tion, but no more than that to be expected of a me¬ 
chanic skilled in the art” pp. 91-92. 

V i 

* Jungersen v. Osby and Barton Co., 335 U. S. 560, citing 

, the Cuno case, uses the following language: that the sub¬ 

ject matter: 

j 

# • was not an exemplification of inventive 
genius such as is necessary to render the patent 
valid. • • • The patentee himself admitted that the 
same principle was employed in both steps. ; Thus 
Jungersen employed in his claimed invention well- 
known skills and practices in a manner and for a 
purpose long familiar in the field of casting. His 
claimed improvement is therefore not patentable 
* • * ” pp. 566-567. 

i 

Atlantic and Pacific Tea Co. v. Super Market Corp., 
340 U. S. 147, uses the following language, again citing the 
Cuno case: 

i 

' “ * * • That is why through the years the opinions 

of the Court commonly have taken ‘inventive genius* 
as the test.” 
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But it has to be of such quality and distinc¬ 
tion that masters of the scientific field in which it 
falls will recognize it as an advance * • * ” pp. 154- 
155. 

“ • • • p a tents cannot be sustained when, on the 
contrary, their effect is to subtract from former re¬ 
sources freely available to skilled artisans • • • ” 
p. 152. 

It will, therefore, be seen that the question in a patent 
case is whether the subject matter before the Court in¬ 
volved invention or merely the skill of the calling, that is, 
no more than there was to be expected of a mechanic 
skilled in this art, employing the well-known skills and 
practices in the manner and purpose long familiar in that 
art. In other words, the invention must be of such quality 
and distinction that the masters in the scientific field in 
which it falls, that is, those skilled and having had ex¬ 
perience in this art, will recognize it as an advance. We 
submit that such is the case here. 

While at the time that the Court rendered its decision in 
Besser v. Ooms, the question of invention was considered 
a question of fact, because in the decisions cited in the 
footnote, the Supreme Court had denied certiorari, and 
later appeared to have so specifically decided in Graver 
Tank Co. v. Linde Co., 366 U. S. 271; the Supreme Court 
has lately come to the opposite conclusion in A. and P. 
Tea Co. v. Super Market Corp., 340 U. S. 147, and ruled as 
follows, pp. 155-156: 

“The standard of patentability is a constitutional 
standard; and the question of validity of a patent is 
a question of law. Mahn v. Harwood, 112 U. S. 354, 
358. The Court fashioned in Graver Mfg. Co. v. Linde 
Co., 336 U. S. 271, 275, a rule for patent cases to the 
effect that this Court will not disturb a finding of in¬ 
vention made by two lower courts, in absence of a very 
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obvious and exceptional showing of error. That rule, 
imported from other fields, never had a place in patent 
law. Having served its purpose in Graver Mfg. Co. v. 
Linde Co., it is now in substance rejected.” 

i 

Supreme Court Decisions. 

The question of whether a given device involves inven¬ 
tion or merely mechanical skill depends upon various 
factors called factures “indicia of invention,” which has 
been applied by the Supreme Court in late cases and by 
this Court in a number of cases. 

A. & P. Tea Co. v. Super Market Corp., 340 U. S. 147, 
supra, involved the application of a bottomless tray or 
pusher frame to a counter as used in markets, and the 
tray was claimed in combination with the counter, p. 148. 
The Supreme Court makes the following observation as to 
indicia of invention and the tests to be applied, p. 150: 

“What indicia of invention should the courts seek in 
a case where nothing tangible is new, and invention, if 
it exists at all, is only in bringing old elements to¬ 
gether?” 

“While this Court has sustained combination pat¬ 
ents, it never has ventured to give a precise and com¬ 
prehensive definition of the test to be applied in such 
cases.” 

As to the cooperation of the tray with the counter, the 
Court says: 

“Neither court below has made any finding that old 
elements which made up this device perform any addi¬ 
tional or different function in the combination than 
they perform out of it.” p. 152. 

“Two and two have been added together, and still 
they make only four.” p. 152. 

“This patentee has added nothing to the total stock 
of knowledge but has merely brought together seg- 
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ments of prior art and claims them in congregation as 
a monoply.” p. 153. 

We do not have such a situation here. The District Court 
thought that the difference was between using one pivot 
and two pivots, although we showed that a loading con¬ 
veyor with two pivots is found in patents of Whaley, 
189,625, filed January 29, 1930, and in the Levin patent 
2,047,589, filed May 16, 1933, as distinguished from such 
a conveyor with a single pivot as in the Joy patent 
1,619,260, filed August 2, 1924, and followed by the patents 
of the Goodman Company filed from 1933-1939. Here we 
have shown that the two section loading conveyors of the 
Whaley and Levin patents did not solve the problem, but. 
that thereafter the problem remained unsolved for some 
seven to ten years. We have also shown that the two- 
section loading conveyor of the application in suit, actually 
cooperating in combination, does not simply involve adding 
one plus one to make two, but that by the joint control 
of the terminal section with the forward section by power 
operated jacks, both selectively under the control of the 
operator, the combination performs entirely new functions 
and produces something which is the only machine which 
can work in low-vein coal mines. 

Goodyear Co. v. Ray-O-Vac Co., 321 U. S. 275, and de¬ 
cided after the Cuno v. Automatic, involved a flashlight 
battery or cell which had a protecting metal sheath so as 
to prevent swelling of the battery. That was new in the 
art, and the question was whether it was patentable. As 
the Supreme Court says, the District Court made two find¬ 
ings as follows, p. 278: 

“The District Judge made findings, which have sup¬ 
port in the evidence, to the following effect: That the 
problem presented was old and no solution was at¬ 
tained prior to Anthony’s invention . . . That the 
cell met with immediate commercial success due to 
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the advantages of its construction and not to extensive 
advertising.” 

> The Supreme Court in affirming the lower courts and 

holding the patent valid said, p. 279: 

i 

! 

“Viewed after the event, the means Anthony adopted 

> seem simple and such as should have been obvious to 

those who worked in the field, but this is not enough 

* to negative invention. During a period of half a 

century, in which the use of flashlight batteries in¬ 
creased enormously, and the manufacturers of flash¬ 
light cells were conscious of the defects in them, no 
one devised a method of curing such defects. Once 

r the method was discovered it commended itself to the 

public as evidenced by marked commercial success. 
These factors were entitled to weight in determining 
whether the improvement amounted to invention and 
should, in a close case, tip the scales in favor of 

> patentability. Accepting, as we do, the findings 

below, we hold the patent valid and infringed.” p. 279. 

i 

The cases cited in the footnote show that the above view 
of the Supreme Court has been adhered to for nearly a 
century and that view is not contrary to the decision of 
the Supreme Court in the Cuno, Jungersen and A. & P. 
cases, nor contrary to the view of this Court in the Besser 
v. Ooms. We have here the post powerful evidence that 
the invention of the application in suit involved more than 
the skill of the calling. For surely with the problem ex¬ 
isting for 25 years and with the best brains of million- 
dollar Companies seeking to solve this problem, nobody 
had been able until applicants to produce a machine which 
will work in low-vein mines, with its condition of uneven 
floor, without expensive and even impractical leveling. 
We do not have a situation where the machine of the ap¬ 
plication is simply superior; the others simply will not 
work at all in low-vein coal. Surely the history of the art 
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shows that something decidedly more than mechanical 
skill was required. 

We have in this case history which is unparallel, we 
find, in very few cases. In the Ray-O-Vac case, the Court 
of Appeals for the 7th Circuit made the following obser¬ 
vation, 136 Fed. 2, 159, 160: 

“Such evidence bore directly upon the plaintiffs 
contention that the invention was not obvious. It was 
but an application of Justice Holmes* observation— 
‘The life of the law has not been logic; it has been 
experience.’ ” 

Decisions of This Court 

Poulsen v. Coe, 73 App. D. C. 324, 119 F. (2d) 188 in¬ 
volved an apparatus as well as a process for recording 
sound on films. This Court in reversing the District Court 
and the Patent Office says, page 197: 

“We think that the appellants* improvement was 
not anticipated in Robinson and Hewlett and that the 
rejection by the trial court and the Patent Office was 
demonstrably the result of clear error in respect of 
the foundation for rejection • • • ” (p. 197,1. c.). 

“Apparently the Patent Office was misled, in re¬ 
spect of anticipation of the appellants* device and 
method by Robinson and Hewlett because, in its com¬ 
parison of the appellants* device with that of Robin¬ 
son and Hewlett, its attention was in the large con¬ 
centrated upon the elimination of background noise 
rather than upon the solution of the problem of 
asymmetrical distortion** (p. 197, 1. c.). 

Here the foundation for rejection is based on a miscon¬ 
ception by the Patent Office as well as by the District 
Court that this case simply involves a loading conveyor 
having two pivots instead of one pivot, when as shown 
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Whaley and Levin employed two pivots in 1930 and 1933, 
respectively, but in neither was the terminal section so co¬ 
ordinated by power with the first or forward section that 
the result could be attained. 

This Court, pages 198-199, states and applies a funda¬ 
mental proposition of patent law which had never been de¬ 
parted from by this Court or by the Supreme Court; this 
Court says: 

“We think moreover that the improvement made 
by the appellants, simple though it may seem from 
the point of view of hind sight, was inventive in 
character. As said by Judge Learned Hand in Van 
Heusen Products v. Earl & Wilson, D. C. S. D. N. Y. 
1924, 300 F. 922, 929: ‘Is it not clear that the quality 
of a man’s inventiveness must be tested by recon¬ 
stituting the situation as it was in the light of the 
preceding history of the art?’ When the situation 
which confronted the appellants at the time they com¬ 
menced work upon the problem of distortion through 
asymmetrical cut-off is viewed in the light of the art 
as it then stood—under Robinson and Hewlett—the 

j . 

approach was apparently to an unsolvable problem. 
The appellants must not only venture upon an un¬ 
charted sea * * *” (p. 198,1. c.). j 

“• • * Putting this more concretely: If the appel¬ 
lants were to solve the problem of distortion and at 
the same time retain for the art the advance made by 
Robinson and Hewlett, they must go contrary to the 
teaching of the art as it stood under Robinson and 
Hewlett” (p. 199, 1. c.). j 

As we have shown, and as the District Court fotmd, 
Finding (9), that the mining of low-vein coal has been a 
problem for 25 years, and the best minds of million-dollar 
companies were directed to that problem from 1924 to 
1939; however, none of the machines constructed by these 
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competitors were able to work practically in snch a mine, 
and it is only applicant’s machine that has been able to 
do so and that is dne to its construction. Finding (10). It 
was Plaintiff who ventured upon an unchartered sea even 
after Plaintiff itself had worked on it from 1930 to 1939. 
In order to solve the problem, applicants had to and did 
go contrary to the two-pivot attempts of Whaley and 
Levin. This Court in a conclusion in the case of Poulson 
said: 

“ # * * We think it took that boldness, clarity of 
vision and ingenuity characteristic of invention, as 
distinguished from mechanical skill, to attempt the 
voyage upon which the appellants set out and to sail 
it successfully so that at the end both the Scylla of dis¬ 
tortion and the Charybdis of background noise were 
eliminated for the future of the art.” p. 199, 1. c. 

“ • • • While the rule of stare decisis does not 
apply to decisions of the Patent Office, there is a 
presumption of correctness in such decisions, and if 
what the appellants did is at least as inventive in 
quality as what Robinson and Hewlett did, the grant¬ 
ing of a patent to the latter should be persuasive in 
respect of the right to a patent by the former.” p. 
199, 1. c. 

The last statement by this Court particularly applies 
here, as evidenced by the series of patents which were 
issued to the Goodman Company on the 1933 to 1939 
applications of Cartlidge, Andershock and Doberstein 
all with their single section single pivot loading conveyor, 
after the Joy patent for such a structure issued seven 
years previously. This Court finally says: 

“Since in our view the findings and conclusions of 
the trial court and the rulings of the Patent Office 
were in clear error on the question of anticipation, 
and since we think it clear also that the appellants’ 
advance was inventive in character, we are obliged 
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to reverse in respect of claims 72, 73, 74, 76, 77, 78 
and 79. Abbott v. Coe, 1939, 71 App. D. C. 195, 109 
Fed. 2d 449.” p. 200, L c. 

Ponlson v. Coe shows the view of this Court not only 
as to the application of Abbott v. Coe, but also Besser v. 
Coe, which cases are so frequently relied on as short cuts 
to a judgment against an applicant. In a patent case, 
as in any other case, the issues in a case are determined 
by the evidence with the application of fundamental law 
to the evidence. That was recognized by this Court in: 

Lucke v. Coe, 63 App. D. C. 61, 69 F. (2d) 379 and 380. 
That case involved an electric vacuum or suction cleaner. 
The Patent Office took the position, as here, namely, as 
stated by this Court: 


“ • •* * It was not found by the tribunals of the 
Patent Office that any one of the references was an 
anticipation of the Lucke device, but that the refer¬ 
ences, taken collectively, would enable an expert to 
spell out the improvement admittedly made by 
Lucke.” # • • p. 382, L c. 

% 

This Court disposed of that as follows: 


u • • • 


All the patents relied upon by the Patent 
Office as anticipating Lucke’s device were before these 
engineers, yet, highly skilled in the art as they were, 
they were unable to do what Lucke has done; namely, 
produce a machine that is a greater advance over the 
prior art than any one of the patents referred to by 
the Patent Office tribunals. It is comparatively easy, 
now that the Lucke device is in evidence, to take this 
and that from the references, and achieve a nunc pro 
tunc solution of the problems confronting Lucke when 
he made his invention. We rule, therefore, that the 
claims denied by the Patent Office should be allowed.” 
p. 383, 1. c. 





The view of this Court applies so thoroughly to this case 
that no further comment is necessary. 

Levin v. Coe, 76 App., D. C. 347, 132 F. (2d) 589, was 
decided after Abbot v. Coe. The application related to a 
process, but the fundamental principles apply. This Court 
reiterated its position as to the difference between a satis¬ 
faction of an old and a recent want for the reason that: 

“The basis of that doctrine is that otherwise the 
mere skill of the art would normally have been called 
into action by the known want,” p. 596, 1. c. 

This Court then reiterates the settled principle applying 
to combinations as follows: 

“• • • It is also settled in the law of patents that 
the fact that all of the elements entering into a com¬ 
bination are old does not necessarily negative the ex¬ 
istence of invention. • • • Such a combination may 
be patentable invention if it produces a new result, or 
an old result in a new or more efficient way. • • • 
The fact that the combination later appears to be a 
simple one does not necessarily negative the presence 
of a high degree of inventive genius.” • * • p. 
596, L c. 

This Court then applies that principle so applicable 
here as follows: 

“• • • Under the uncontradicted evidence the ap¬ 
pellant’s process for the first time combined the ele¬ 
ments of the prior art and achieved a new result, a 
wheat germ product palatable for human consumption 
and stable. • # • On the contrary, again under the 
uncontradicted evidence, what the appellant accom¬ 
plished was the satisfaction of an old and recognized 
want. # * *” p. 597, L c. 
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In reversing the District Court on the evidence: 

• • When viewed in the light of the prior art 
and all of the evidence and in the light of the perti¬ 
nent principles of law which we have stated above, 
finding No. 8, to the effect that it was not invention 
to remove the solvent from the intermediate product 
of Hoffman by the method set forth in the appellant’s 
claims and to omit the last stages of Hoffman’s 
process, is also clearly not supportable. # • *” p. 
598, L c. I 

The fundamental principles in the above case certainly 
apply here. 

! 

Hartford Empire Co. v. Coe, 66 App. D. C. 344, 87 F. (2d) 
741, involved apparatus as well as process claims, for feed¬ 
ing glass. The position of the Patent Office was about on 
par here and it was answered as follows: 

“In the last analysis the claims here in issue were 
refused by the Board of Appeals, and the court below, 
upon the unwarranted assumption that one skilled in 
the art, prior to Peiler’s discovery, possessed all the 
knowledge that Peiler possessed after applying to this 
problem for years all his superior skill in this art. 
• • * We have had occasion in many instances to con¬ 
demn the hindsight nunc pro tunc method employed to 
justify the refusal of valuable inventions in which the 
patentees are entitled to the protection afforded by 
the Constitution and the laws.” • • • p. 744,1. c. 

Again the fundamental principles apply here. 

Kelley v. Coe, 69 App. D. C. 202, 90 F. (2d) 435, involved 
a rock drilling procedure in which dust which had been a 
problem; the prior art showed the following, p. 439: 

“• * § Prior to Kelley’s discovery, and in spite of 
the series of patents theretofore granted, the indus¬ 
trial practice was either to suffer the dust or to use wet 
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drilling. His method was the first achievement of 
dustless, dry drilling and it was a complete success, 
hygienically, as well as from the point of view of 
economic efficiency. This seems to make the classical 
picture of an invention. 

The situation is analogous here. The alternative in mining 
and loading coal in low-vein coal mines before applicant’s 
invention was to gather and load the coal by hand while 
the unfortunate miner was bent over or on his knees, 
Finding (8); to go to the expense of leveling the floor, 
Finding (8); or to not mine that coal at all, even though of 
high grade, Tr. 59-60. That situation continued for 15 
years after Joy’s attempted solution, for 10 years after 
Whaley’s attempted solution and for 7 years after at¬ 
tempted solutions by the Jeffreys and Goodman companies 
and even by Plaintiff itself. This case certainly makes a 
classical picture of an invention. This Court then observes 
the following: 

“The fact that Kelley’s method may seem simple 
in its operation does not disprove invention. The 
difference between it and the prior art may not be 
great in a physical sense, but slight as it may seem to 
be it was sufficient to achieve success where success 
had never before been achieved. It was not merely 
one step in a developmental process, but was the one 
step from failure to success.” p. 440, L c. 

“ • • • And it was not until the theory of operation 
described in Kelley’s method was understood by those 
who failed in their efforts to use the Prellwitz method 
in the light of the prior art, that they realized the 
fundamental defect of the Prellwitz method and the 
reason for its failure. * * •” p. 441,1. c. 

The Claims in Suit Comply With ES 4888, 35 USO 33. 

i 

The position of the Patent Office briefly stated is as fol¬ 
lows: 
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1. The claims define the invention as aggregations, 
because they recite the gathering mechanism at the 
front of the machine in the preliminary statement of 
the claim rather than reciting only the loading con¬ 
veyor at the back of the machine. 

2. That the claims are functional in that they define 
the invention functionally at the point of novelty. 

i 

i 

It is not clear whether the opinion of the District Court 
affirmed the Patent Office on both of those questions, which 
are questions of law, although they involved the applica¬ 
tion of the law to the facts. 

R. S. 4888, 35 U. S. C. 33, provides that the applicant: 

“shall particularly point out and distinctly claim the 
part, improvement, or combination which he claims 
as his invention or discovery.” 

j 

Of course, it is well-settled law that the specification may 
be resorted to to supplement the claims, Smith v. Kings- 
land, 85 App. D. C. 284, 178 F. (2d) 26, 28. 

(1) On the question of aggregation vs. combination we; 
have shown, supra, that the Court became confused as to 
what Stafford testified and we showed that Stafford in fact 
testified exactly the opposite to what the District Court 
thought he did, in that he showed that the entire machine 
was an organized structure from the front to the rear, so 
that even if the claims are viewed in that light, they are 
not for an aggregation at all. 

i 

! 

However, in the claims for the gathering-loader, the 
gathering part of the machine is recited in the introductory 
phrase in a manner specifically approved by the Supreme 
Court; thus in claim 22, the introductory phrase is: 

“A gathering-loader of the character described 
adapted for low-head-room mines, wherein a low loco- 
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motive carriage has material-gathering and con¬ 
veying means mounted thereon to extend forwardly 
at a low incline, adapted to actively engage and 
gather the material encountered at the front end and 
to convey the same upwardly and rearwardly.” 

The claim then proceeds as follows: 

“in combination—a loading conveyor structure 
mounted on said carriage and receiving the material 
so gathered and conveyed—etc.** 

In other words the gathering part is recited as the 
environment, while the loading conveyor structure is 
specified in what follows. 

Williams Mfg. Co. v. United Shoe Machinery Co., 316 
U. S. 364, i3 on all fours with this case not only on the 
question of law, but even as to the application of the law 
to the facts which closely parallel the facts in this case. 
Plaintiff’s attorney in fact carefully patterned the claims 
to conform to that decision and the Patent Office was so 
told during the prosecution of the application. 

The Williams-United case was discussed at length in 
Plaintiff’s Motion for a New Trial, App. I. 16, etc., and it 
is not necessary to repeat what was said there. 

As there pointed out, the gathering mechanism at the 
front was incorporated in the claim in order to state its 
environment, which enters into this case, because of the 
fact that a gathering loader is a long machine on the order 
of 35 feet, the front and rear ends of which tip as the loco¬ 
motive carriage passes over irregularities in the floor of 
the mine. Finding (8). 

The Patent Office has never contended that the loading 
conveyor structure combination recited in the claims is an 
aggregation, and it was pointed out previously the Dis¬ 
trict Court became confused in what Stafford testified 
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about Indeed, there could not be an aggregation because 
of the close cooperation between the terminal section and 
the section behind it of the loading conveyor in order to 
secure the results. 


In this case, the claiming of the loading conveyor struc¬ 
ture is not invalid because it is too broad at the point of 
novelty. First, because in that respect, the Supreme Court 
has made a distinction when a claim is a combination 
claim, Faulkner v. Gibbs, 338 U. S. 267, 268, cited and 
quoted from Plaintiff’s Motion for a New Trial, App. I, 20. 
This Court’s late decision in Montgomery v. Marzall, No. 
10,656, decided March 29, 1951, and reported in 89 USPQ 
12, is to the same effect, although that case involved a 
process claim. 


Second, a consideration of, for instance, the broadest 
claim 22, will show that the claim sets out the structure 
quite fully and that the functional statements, if they can 
be considered such, are fully supported by the structure 
recited in the claims. 


CONCLUSION. 

As we said before, this is an unusual case. This is not 
a case involving research by a corps of employees of a 
large corporation which, by the use of their skill, eventu¬ 
ally evolved a solution of a problem. This is a case where 
the million dollar competitors of Plaintiff, each with from 
125 to several hundred men in the field, attempted the solu¬ 
tion from 1924 to 1939, but without success. It remained 
for Plaintiff, a small company with a capital of $40,000, 
with then only the Clarkson brothers, but now with three 
additional men in the field, to solve the problem, Trl 91- 
92. With that meager capital and sales force, Plaintiff 
has been able to build up a sale to one-half million dollars 
last year. That applicants solved the problem is evidenced 
by the fact that 10 years after the advent of their machine, 
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it is'Still the -only one capable practically of gathering: 
from the mine face and loading into mine cars, coal in 
low-vein coal mines. That is established by the Findings • 
of Fact, based npon the undisputed testimony of two un¬ 
biased witnesses, highly skilled by education and experi¬ 
ence for over 25 years in this art. 

This case illustrates another epic in our American com¬ 
mercial enterprise. To say that a patent should be denied 
to Plaintiff for a machine which for the first time has been 
able to practically work in low-vein coal mines and which 
spares the arduous task of stooping and kneeling miners, 
by the convenient formula of lack of “flash of creative 
genius”, constitutes such a distortion of the spirit of our 
Constitution and Patent Laws as will discourage invention, 
certainly in this field. 

The decisions of the Patent Office, affirmed by the Dis¬ 
trict Court, that the claims are for aggregations and not 
for combinations, are so contrary to the Supreme Court 
decision in the Williams-United case, that they simply 
have no basis in law but are contrary to law. 

. Plaintiff therefore respectfully submits that the judg¬ 
ment of the District Court should be reversed and that the 
Commissioner of Patents should be authorized to issue a 
Patent to Plaintiff with the claims in issue. 

June, 195L 

JOHN H. BRUNINGA, 

1004 Market Street, 

St. Louis 1, Missouri, 

Attorney for Appellant. 

RICHARD G. RADUE, 

National Press Building, 

Washington 4, D. C., 

Of Counsel. 











STATEMENT OF QUESTIONS PRESENTED " 

In the opinion of appellee, the primary question is 

i ' 

whether the District Court was right in dismissing the 
complaint seeking the allowance of claims 22 to 29, in-* 
elusive, of the application for patent in suit, the an¬ 
swer to this question being in turn dependent upon 
whether either one of two independent grounds of re- 

i* 

fusal was correct, namely, first, that the claims in suit 
are not patentable because directed to an old or ex¬ 
hausted combination, and second, that the claims in suit' 
define no invention over the prior art because it was 
not a matter of invention to provide in the loading con- 
veyor structure a pivoted terminal section, and also to 
provide power-operated means adapted, during the . 
loading operation of said loading conveyor, to swing the 
terminal section and the adjacent section of the con¬ 
veyor vertically. I 
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Appendix, VoL I, pages 9,10) that the claims in suit 
were not patentable over the prior art since “the sub¬ 
ject matter of the terminal section adjusted relatively 
to the intermediate section by conventional hydraulic 
jacks is not new or novel and as a result is not patent¬ 
able,” following also in this respect the ruling (Joint 
Appendix, VoL I, pages 95, 96) of the Board of Ap¬ 
peals, affirming that of the examiner as set forth (Joint 
Appendix, VoL I, ages 88 to 91) in the examiner’s 
statement. 

There being two independent grounds of rejection, it 
is obvious that the judgment must be affirmed if either 
ground of rejection be found to be correct, and that 
appellant cannot prevail unless he shows that both 
grounds of refusal are incorrect 

SUMMARY OF ARGUMENT 

L A patent has not been denied to appellant, as al¬ 
leged at page 46 of appellant’s brief, but only claims 
22 to 29 in suit have been refused. 

2. The claims in suit are directed to an old or ex¬ 
hausted combination. 

3. A mere difference or improvement over the prior 
art is not patentable unless the difference responsible 
for the improvement amounts to invention. 

4. Invention is a question of fact. 

5. A reasonable finding that claims lack invention 
should hot be set aside. 

6. The features relied upon by appellant as being 
responsible for the superior result over the prior art 
are, from claim 22, reproduced at pages 7 and 8 of ap¬ 
pellant’s brief, that the loading conveyor structure in- 




eludes “a section pivoted at its front end # 
further includes “a terminal section pivoted * # '* 
to swing vertically * * and finally includes 
‘ i power-operated means adapted, during the loading 
oepration of said loading conveyor, to so swing said 
sections vertically.” 

7. The District Court found as a fact (Joint Ap¬ 
pendix, VoL I, pages 9,10) that the claims in suit are 
not patentable over the prior art, because the features 
relied upon by appellant as specified in the preceding 
paragraph did not amount to invention over the prior 
art. 


8. The foregoing finding of the District Court is a 
reasonable finding, so that the finding that the alarms at 
bar lack invention should not be set aside. 


ASCinCSNT f - . - 

; . ^ \ * 

1. At the outset it should be pointed out that the 
judgment of the District Court does not deny appellant 

i *« 

a patent, notwithstanding the intimation to the con¬ 
trary at page 46 of appellant’s brief. ! 

, • _ „ 

As the examiner pointed out (Joint Appendix, VoL f, 
page 83) in his statement on appeal to the Board of 
Appeals, the device as disclosed in the application in 
suit, which is owned by the appellant by assignment, 

* r ■» 

consists of two portions, namely, the gathering-convey¬ 
ing means and the loading conveyor. As the examiner 
there pointed out, appellant has already been granted a 
patent, No. 2,370,147, for the gathering-conveyor 
means. « I , < 

The examiner then indicated (same page) that the 
loading conveyor is the subject matter elected to. be 








It is respectfully submitted that the foregoing hold¬ 
ings of the three tribunals referred to are amply sup¬ 
ported by the decisions of this Court, some of which 
will now be cited and analyzed. ! . v 

In the case of In re McNeil, 20 App. D. C. 294, this 
Court had under consideration rejected claims for 
the combination of a trimmer and a stitch-forming 
mechanism. The applicant claimed the attainment of 
a new function by reason of the fact that the stitch¬ 
forming mechanism was novel It was held, affirming 
the decision of the Commissioner of Patents, that as 

• - s 

it had been shown to be old to combine a trimmer with 


a stitch-forming mechanism, it did not constitute in¬ 
vention to combine a trimmer with another stitch¬ 
forming mechanism, whether the latter was new or 
old. Each acted in its own appointed way, performing 
its function in the combination irrespective of the other. 
In the case of In re Hawley, 26 App. D. C. 324, this 

Court had under consideration claims including the 

• . • „ • * - 

combination of a time-recorder including certain ele¬ 
ments, with a novel record-sheet. This Court held 

• ' r 

that, “conceding the superiority of appellant’s record 
in the respect of permanency, it is nevertheless plain 
that the advantage is solely attributable to the charac- 
ter of his novel record-sheet His invention lies in 
that, and not in his combination.” j 

In the case of In re Batican, 36 App. D. C. 95, this 
Court had under consideration rejected claims for 

Sr ' 

a street washing machine including its various ele¬ 
ments, in combination with a nozzle. In affirming the 
decision of the Patent Office tribunals, this Court held 







with the case at bar, nevertheless, it is easy to distin- 
guish the two cases on their facts of record. 

* i - . ' 

Appellant refers to its previous discussion (Joint 
Appendix, VoL I, page 16) of . the case. However, the 
portions reproduced (Joint Appendix, VoL I, page 18)- 
make it plain that the propriety of including the old 
elements was based upon the fact that “* * * it was 
necessary to make reference to certain portions of the 
machine in connection with the new combinations were 
to operate and with which they were to dovetail * * V* 
The facts of the instant case at bar show plainly that it 
was not necessary to make reference in the claim to the 
gathering mechanism to define the new invention. . . 

The examiner pointed out the distinction in his state¬ 
ment (Joint Appendix, VoL I, page 86, lines 7 to 12). 
The Board of Appeals made the same distinction, in 
different words, in pointing out (Joint Appendix, VoL 
I, page 94, last four lines of the paragraph) that “It 
is noted that the allowed claims are drawn to appellant's 
novel loading conveyor per se, L e., the allowed claims 
do not recite the gatherer as part of the combination."' 
So, the facts of the case at bar make it plain that it is 

i . . 

possible to define the novel loading conveyor without 
the necessity of referring to the gathering mechanism. 


WANT OK INVENTION OVER THE PRIOR ART 

* £ V. 

It remains to consider the second ground of rejec- 
tion, which involves the question of invention over the 
prior art. It is said at page 18 of appellant's brief 
that “the prior art does not disclose the subject matter 
of the application as specified in the claims * * 
Conceding that there is no one reference alone which 









section of the conveyor, so as to allow the terminal sec¬ 
tion to swing vertically. f f 

It is farther submitted that the patents mentioned 

_ . 1 * ■ 

by the Patent Office tribunals in their respective deci¬ 
sions already referred to amply support the holding 
of the District Court (Joint Appendix, VoL I, page Id) 
of lack of invention over the prior art as to the feature 
of hydraulic jacks to raise and lower the sections of a 
conveyor. J 

Note the examiner’s reference (Joint Appendix, VoL 
I, page 89, next to last paragraph) to the patent to Joy 
(Joint Appendix, VoL n, pages 21 to 42) as disclosing 
that “the terminal section 92 is pivoted to the section 
67 and it may be swung in a vertical plane by the hy¬ 
draulic jack 153.” Note also the statement of Whaley 
(Joint Appendix, VoL H, page 49, lines 27 to 33) that 
“For raising or lowering the rear or discharge section, 
F, * * * the drawings show a pair of hydraulic motors 

* * * yy 

• -t 

► I 

The drawing of the patent to Joy disclosing this fea¬ 
ture is Fig. 1 (Joint Appendix, VoL II, page 21). The 
specification describes it (Joint Appendix, VoL H, page 
37, lines 72 to 75) in the words as follows: “The con¬ 
veyor sections -92- and -95- lower by gravity and the 
upward swinging movement thereof is effected by 
means including hydraulic jacks -153- and -154-, * * V* 
The District Court stated (Joint Appendix, VoL I, 
page 9) that “The Court finds as a fact that the art of 
the use of a pivot and the lowering or raising by means 
of hydraulic pressure under power generated from an 
electric machine is one that is old in the art and that 
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; ': it is well known among persons in this particular field 
of industry.” 

.. 8. The foregoing findings as to lack of invention 

over the prior art are submitted to be reasonable find¬ 
ings on the basis of the prior art adduced by the Patent 
- - Office tribunals and therefore, under the authorities 
1 cited hereinbefore under point 5 of the argument, the 
finding that the claims are not patentable over the prior 
'■ - art should not be set aside. 

.. Appellant’s argument at pages 20 and 21 of its brief 
. ' to the effect that the District Court’s opinion is factu- 
. > . ally contrary to the Court’s later additional findings 
(which were proposed by the plaintiff below) is some¬ 
what inconsistent with the admission at page 18 of 
_ appellant’s brief that “This is an unusual case. The 
- facts are not in dispute.” From the Court’s opinion 
(Joint Appendix, YoL I, pages 6 to 10) it is clear that 
the Court found as a fact (page 9, lines 6,7) that “this 
is an old combination * * * and that it is not patentable 
as such.” It is equally dear from the Court’s opinion 
" that the Court found as a fact, lack of invention of the 
subject matter of claims 22 to 29 over the prior art, 
for the Court stated (page 10, lines 7 to 9) that “As 
well, this Court finds that the rejection of claims 22 
through 29 as anticipated by the arts is also founded 
upon evidence and this the Court also finds as a fact 
of its own.” 
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There is nothing contrary in the two findings of 
fact just referred to and the findings later proposed 
by plaintiff below and admitted by the Court. A find¬ 
ing such as 7 (Joint Appendix, Yol. I, page 13) that 
there is a difference in appellant’s machine over the 
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prior art certainly does not require a finding of fact 
that the difference involves invention. Nor does n 
finding of fact such as 9 (same, page 14) as to a solu¬ 
tion of a problem, nor a finding of fact such as 10 
(same, page 14) as to extensive use require a finding 
of fact of invention, in view of the authorities herein¬ 
before cited. 

It is clear that appellant does not agree with the find- 
ings of fact as to old combination and as to lack of in¬ 
vention over the prior art That fact alone, however, 
does not make the findings either unreasonable nor so 
unsupported by the evidence as to make such a dear 

* • t , ' 

showing of error therein as to warrant reversal by this 
Court. Standard OH Development Co. vj MarzaU, 
supra. i 


CONCLUSION 


In consequence, it is therefore respectfully submitted 
that the judgment from which appeal has been taken is 
correct and should be affirmed. 


E. L. Reynolds, 

Solicitor, United States Patent Office. 

i 

EL S. Mtlueb, 

Of Counsel. | - 

July 1951. 
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Montgomery v. Marzall, now reported in 189 F. (2) 
640. 

Beed et al. v. Coe, 76 App. D. C. 369. 

Special Equipment Co. v. Coe, 324 U. S. 370.2 

Standard Oil Development Co. v. Marzall, 86 App. D. C. 

210,181F. (2) 280, 282.9,1 

Steinmetz v. Allen, 192 U. S. 543, 560.. 

Williams Company v. United Shoe Machinery Com¬ 
pany, 316 U. S. 364.1 
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The District Court, however, found Finding (7), App. 
1,13: 

“The machine of the application in suit distinguishes 
from the above enumerated prior patents in the fol¬ 
lowing respects: ... a front section pivoted at its 
front end to swing vertically, and a rear or terminal 
section pivoted to the rear end of the front section; 

“however, the terminal section is constructed and 
mounted to swing vertically not only with reference 
to the front section but also with reference to the car¬ 
riage; 

“power-operated means in the form of hydraulic 
jacks which are under the control of the operator of 
the gathering loader during the loading operation 
to swing both sections vertically, as required, to 
always dear the roof of the mine and the transverse 
bars while permitting the terminal section to be moved 
down into the mine car.” 

The distinctions emphasized above are graphically 
shown in Plaintiff’s Exhibit 2, App. II, 9, comparing the 
Clarkson machine, illustration I, with the Whaley machine, 
illustration IL Those distinctions, again emphasized, are 
also specifically made in claim 22, quoted in Finding (1), 
App. I, 10-11, as follows: 

“a section pivoted at its front end and adjacent the 
rear end of said first-named conveying means to swing 
vertically with reference to said carriage, 

“a terminal section pivoted adjacent the rear end 
of said first-named section to swing vertically with 
reference to said first-named section and with refer¬ 
ence to said carriage, 

“said sections being mounted, constructed and ar¬ 
ranged, when so swung, to clear said carriage and the 
ceiling of a mine in which the gathering loader op- 









The District Court’s Opinion Is Factually Contrary to the 
Court’s Later Additional Findings. 

Appellee’s counsel, in their brief pp. 11-12, discuss the, 
prior art of coal gathering and loading machines employ¬ 




ing hydraulic jacks and then quote from the District 
Court’s Opinion, App. I, 9: 

“The Court finds as a fact that the art of the use of 
a pivot and the lowering or raising by means of 
hydraulic pressure under power generated from an 
electric machine is one that is old in the art, and that 
it is well-known among persons in this particular field 
of industry.’’ 

Why it was necessary for Appellee’s Counsel to even 

* % 

refer to that Finding is not apparent, because Findings 
(3)-(5), App. I, 11-12, show that all the coal gathering 
and loading machines from the Joy patent in 1924 to the 
Goodman-Doverstein machine in 1939 used such hydraulic 
jacks for lowering a conveyor part about a pivot. The 
. Whaley machine of 1930 even had two pivots, but still 
none of the prior art machines could operate in the manner 
as does the Clarkson machine, as is apparent from Plain¬ 
tiff’s Exhibit 2, App. II, 9. However, they simply could 
not dear the roof of the mine unless the floor was leveled, 
binding (10), because the terminal section could not, dur¬ 
ing loading, be moved by the operator with respect to the 
carriage independently of the front section. That the 
District Court specifically found in Finding (7), App. 1,13, 
was at least one thing which distinguished the Clarkson 
machine from the prior patents, even though all of them 
had hydraulic jacks and even though the Whaley machine 
had two pivots. It is that construction which enables the 
Clarkson machine to work in low vein coal mines without 
expensive leveling of the floor as the District Court spe¬ 
cifically found in Findings (10) and (11), R., I, 14-15. 

■ - \ 

Really, the only patent which Appellee’s counsel finally 
rely upon (Brief, p. 10) is the McGraw patent 2,141,482, 
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The Supreme Court then says: 

“While none of the elements of the Beach patent— 
taken separately or perhaps even in a somewhat 
similar combination—was new, their adaptation to this 
new use and the minor changes required for that pur¬ 
pose resulted in the establishment of practically a new 
industry, and was a decided step in advance of any 
that had theretofore been made.” (pp. 392.) 

“With all the anticipating devices before us, it is 
apparent that the mere change in the shape of the dies 
was a minor part of the work involved in so changing 
the Dennis and York machine as to make it perform a 
wholly different function, the invention consisting 
rather in the idea that such change could be made, 
than in making the necessary mechanical alterations. 
As stated by Judge Coxe in his opinion in Beach v. 
American Box Machine Co., 63 Fed. Rep. 597, 

“ ‘the question is whether a mechanic before 
any one had thought of pasting stay strips to the 
corners of boxes by machinery, would construct 
the Beach machine after seeing the labeling ma¬ 
chine. Would the latter suggest the idea and the 
embodiment of the idea? Would the thought 
enter the mind of the skilled mechanic with the 
Dennis and York device before him on his work 
bench; and if it did, would it not be a creative 
thought whose presence would convert the me¬ 
chanic into an inventor?* ” (pp. 392-393.) 

The fundamental principles of Hobbs v. Beach apply so 
clearly to this case that further discussion on that phase 
is unnecessary. That is particularly so because in this 
case the District Court specifically found. Finding (6), 
from the evidence that: 

“The McGraw logging conveyor is not analogous to 
a gathering loader,** and even considered as a con¬ 
veyor, “it cannot be lowered close to the carriage.** 
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In reply to Appellee’s Brief, p. 7, nnder the heading, 
“Want of Invention Over the Prior Art,” we have never 
contended that in order to meet a claim or to dispose of a 
question of invention, it is necessary that the subject , 
matter of the entire claim be found in a single prior art 
reference. What we contend is that in the Clarkson ma¬ 
chine, the loading conveyor st r u c tu re, at least, is a true 
combination of elements attaining if not a new result, then, 
at least, an old result in a more efficient way. As this Court 
said in Standard Oil Development Co. v. Marzall, 86 App. 
D. C. 210,181 F. (2) 280, 282: 

“Such a combination may be patentable invention 
if it produces a new result, or an old result in a new or 
more efficient way.” 

, # 

Surely a machine which for the first time enabled coal to 
be gathered from the mine face and loaded into mining 
cars, all in low vein mines, viz., 36"-42" veins; which 
enables operators to work seams which they otherwise 
could not work mechanically, and which it would not be 
possible to work mechanically; and whose ability to do so 
is due to its construction, as the District Court specifically 
found. Findings (10) and (11); is such an outstanding de¬ 
velopment in this art as to have involved more than me¬ 
chanical skill, when the problem has existed more than 
twenty-five years, Finding (9), with no solution except by 
Applicant’s, as the District Court also found specifically. 
Findings (10) and (11). * 

Of course, something to be inventive must involve more 
than what was obvious to persons skilled in the art; but 
can that not be said of this case, when the problem existed 
for over twenty-five years and with no solution except ex¬ 
pensive leveling of floors and roofs t Of course, the fact 
that a machine is more useful than what preceded it does ; 
not of itself show invention, but this is a case where the 
prior art machines could not do the work at all Surely 
this case can hardly be compared with Besser v. Ooms, 81 
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App. D. C. 7, involving printing instead of writing a 

specimen signature on a check. 

' * 

Reed et &L v. Coe, 76 App. D. C. 369, involved the em¬ 
ployment of molten sulphur instead of molten asphalt as a 
well-drilling fluid. However, molten sulphur and molten 
asphalt had been interchangeably used in the well-drilling 
art, although for cementing a well-casing in place. They 
had also been interchangably used in sealing formations 
analogous to those encountered in well-drilling. That case 
did not involve anything like what we have here, because 
in that case the prior art instances were not impossible of 
application to well-drilling; in this case, the District Court 
specifically found. Finding (10), that the prior art ma¬ 
chines 

“are not constructed to and have not been able to 
gather and load coal in such low-vein mines without 
requiring leveling of the floor.” 

Whether the question of invention is one of fact or one 
of law is not so important in this case, although the Su¬ 
preme Court decided in A. & P. Co. v. Supermarket Co., 
340 U. S. 147, 155, that the standard of patentability is 
> a constitutional standard and that the question of validity 
of a patent is a question of law; and in Standard Oil De¬ 
velopment Co. v. Marzall, 86 App. D. C. 369, 181 F. (2) 
280, 283, this court intimated, “patentable invention is a 
question of law.” 

Appellee’s counsel, Brief, page 12, again quote from the 
District Court’s Opinion, as follows: 

“As well, this Court finds that the rejection of claims 
22 through 29, as anticipated by the arts, is also 
founded upon the evidence, and this court also finds 
.as a fact of its own.” 

That the District Court later found to the contrary in 
making Finding (7), App. I, 13, previously discussed, is 



t 1 4 

obvious. Indeed, in spite of. the fact that Appellee’s coun¬ 
sel find “nothing contrary in the two findings,” what they 
really mean is that the question is one of invention, which 
it really is. But that really involves, in this case, a situa¬ 
tion where if that question is one of fact, the facts as set 
out in the findings are such as to show that there was 
invention involved. v 

We do not rely on mere “extensive use” as counsel 
assert (Brief p. 13), and Finding (10) to which counsel 
refer does not simply state that at all, but that the Clark¬ 
son machine is the only one which is able to gather coal 
from the coal face and load the same into coal cars in the 

j 

rear of the machine in a low vein coal mine without requir¬ 
ing expensive leveling of the floor; that the prior art ma¬ 
chines were not constructed to do that work, and that the 
ability of the Clarkson machine to do so is due to its con¬ 
struction, whereby it has been possible to work low vein 

ii 

mines mechanically which otherwise could not be worked, 
Finding (11). 

! 

The Claims Do Not Involve an Old or Exhausted Combi¬ 
nation. 

In the Statement of the Questions Presented, stated in 
Appellant’s Brief: 

“ (3) Another question is whether the claims in suit 
comply with R. S. 4888, 35 U. S. C. 33, when those 
claims were and are patterned after what the Supreme 
Court specifically decided did comply with that Stat¬ 
ute.” 

We only covered that briefly in Appellant’s Brief pp. 42- 
45, because, as noted on p. 44, that question was discussed 
at length in Plaintiff’s Motion for a New Trial, App. I, 
pp. 16, etc. As previously noted, however. Appellee’s 
Counsel do not now assert that the claims are invalid as 
too broad at the point of novelty; for they are not in view 


of the decisions of the Supreme Court and of this Court, 
cited on p. 45 of Appellant’s Brief. 

We further showed in Appellant’s Brief p. 27: 

“On the Combination the Court Erred Factually.” 

See also p. 43. We also asserted, p. 44: 

“The Patent Office has never contended that the 
loading conveyor structure combination recited in the 
claims is an aggregation, . . .” 

That has not been denied by Appellee’s Counsel. 

If it were necessary to consider the introductory phrase 
of each claim as a part of the combination, then a mere 
glance at Plaintiff’s Exhibits 2 and 3, R. II, 9 and 10, in 
connection with the testimony of Stafford and Johnson 
quoted in Appellant’s Brief pp. 27-29 should be sufficient 
to even hold the entire machine as a patentable combina¬ 
tion. In fact the District Court’s Finding (8), App. I, 
13-14, amply supports such a conclusion. However, that 
is not necessary at all, because as the Supreme Court 
specifically said of such an introductory phrase or pre¬ 
liminary statement in Williams Company v. United Shoe 
Machinery Company, 316 U. S. 364: 

“. . .in mentioning these other mechanical parts, 
the claim does not purport to embody them as ele¬ 
ments of the claimed combination” (p. 369). 

“But it has never been thought that a claim limited 
to an improvement in some element of the machine is, 
by such reference, rendered bad as claiming a mo¬ 
nopoly of tubs or motors used in washing machines” 
(p. 369). 

The decisions cited in Appellee’s Brief pp. 5-6 have no 
bearing on this case at all, because they involve combina¬ 
tion claims, in which the old was not included in the intro¬ 
ductory phrase but as a part of and interwoven with the 
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new in the combination. That was also true of the Bassick , ; X *. ';.‘^; ;'■ * '7f£ : 

and Lincoln cases cited by the Supreme Court in the Wil- ; vXw.X 
liams United Case; for in the claim quoted in the Lincoln v f r ^ | 

case, 303 U. S. 545, 548, the improved pin fitting had been 
included in the combination with the “lubricant compres¬ 
sor” (grease gun) and the “coupling member” (coupler) 
of an automobile greasing appliance. The Supreme Court, 
however, specifically says in the Williams United Case, 

316 U. S. at p. 370: j * ■ 

_ i 

“. . . Had the claim merely recited that it applied - 
to an improved type of pin fitting to be used in con¬ 
nection with grease guns and couplers, the claim for 
the pin fitting would have been good, and would not 
have been rendered bad by the statement that the fit- * 
ting was intended for use in connection with those 
other instrumentalities.” " ; 

That is exactly what was done in the claims in suit.' In • , 
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specifically decided was the proper practice to follow in V M 

drafting claims. f ' :V 

It may be noted that in a footnote in the Lincoln case, T; V> 'V'V •* 5v ^ 
305 U. S., p. 550, all of the decisions cited by Appellee’s 
counsel except In re Hawley (which is to the same effect) ; 
were included in that footnote. However, they were 
naturally included in the distinction which the Supreme 
Court made in the Williams United case. I ■ * / ‘ 

J _ ; 

In re McNeil, 20 App. D. C. 294,1902 C. D. 563, ## involved \ . 4 \ \, 
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the following claim: 

“1. In a sewing-machine, in combination with stitch 

i , 

forming mechanism, including devices for forming 
two rows of irregular stitches, the adjacent loops of . . 
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which are interlocked, of a trimmer arranged in . 
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** Appellant’s Attorney does not hare available the App. D. C. deci¬ 
sions, sp this Coart will please pardon him for referring to the Commis¬ 
sioner’s Decisions. 



■+*> ' . > 2 a. 4 r * , s 5 * —— , ■ 

’ 1 . J • > . W ^ * 

2 ** ' ) l 


• - * v ‘- 
X-. •'./** 




* / 

‘V • w 


« 

'-.1 


Ci 


ka 



.. advance in the stitch-forming mechanism and in the 
line of the same, substantially as described** (p. 564). 

- It will be seen that in that case, the t rimm er was not in¬ 
cluded as a part of the introductory phrase, but as a part 
of the combination and indeed the last part thereof; such 
is not the case here. Furthermore, the following appears 
from the decision: 

“. . . There is no special coaction between the par¬ 
ticular stitch-forming mechanism and the trimmer. 
Each acts in its own way and is not affected by the 
other and performs its function in the combination 
- irrespective of the other. I think that what the ap¬ 
pellant has done is within the province of the me¬ 
chanic and does not amount to invention ,, (1902 C. D. 
565). 

If it were necessary in this case to include the material¬ 
gathering means as a part of the combination, then the 
evidence shows that there is active cooperation between 
the coal-gatherer and the loading-conveyor which receives 
the material so gathered. That is shown by the testimony 
of Stafford and Johnson quoted in Appellant’s Brief, pp. 
27-29, and not contradicted. That also follows from 
Finding (8). 

In this case, moreover, as will be apparent from Plain¬ 
tiff’s Exhibits 2 and 3, the testimony of Stafford and 
Johnson and the District Court’s Finding (8), all supra, 
in a low-vein coal mine with its uneven floor and ceiling, 
each part of the machine is effected by the presence of 
the other; indeed, it is that which required the special 
construction and control of the front and terminal sections 
of the loading conveyor structure in order to gather and 
load coal in low vein mines with uneven floors and roofs. 

However, the above is not necessary to distinguish from 
the McNeil decision because in that case, the trimmer was 
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not in the introductory phrase bnt was in the combination " 
and interwoven with the stitcher. In this case, however, the. • 
presence of the gathering mechanism in a machine 35 feet\ : ^ 
long shows the environment in a machine of the type that ^ ^ 

is here claimed, namely: • j 

“22. A gathering loader of the character described 
adapted for low-head-room mines, wherein a low loco- 
motive carriage has material-gathering and conveying 4 ;V?>?% 

means mounted thereon to extend forwardly at a low 
incline, adapted to actively engage and gather the 
material encountered at the front end and to convey ' 
the same upwardly and rearwardly, . . .” 
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The claim then continues: 

“in combination, a loading conveyor structure 
mounted on said carriage and receiving the material 
so gathered and conveyed, said structure extending 
rearwardly over, close to and beyond said carriage 
and having means adapted to deliver the material so 
received at the rear thereof, said loading conveyor 
structure including . . ..” 
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In re Hawley, 26 App. D. C. 324, 1906 C. D. 576, again 
involved the same type of claim as in re McNeil, namely, 
a combination of the elements of a time recorder with a 
particular kind of record sheet. The elements of the 
time recorder were not set out in the introductory phrase, 
but again interwoven with the record sheet. 
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In re Ratican, 36 App. D. C. 6,1911 C. D. 267, involved 
a claim for “a traveling street washing and sprinkling 
apparatus having an improved form of nozzle.’ J The 
typical claim even set out a wheel truck with a tank 
thereon and supply and delivery pipes for the tank, which 
were not set out in the introductory phrase, but in com¬ 
bination with the particular type of nozzle. The Court, 
however, says: 
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“. . . Had he effected a new combination of old 
elements so as to produce a new and useful result he 
would, of course, have been entitled to consideration” 
(1911 C. D. 268). 

The Court cites in support of the above statement, In re 
Eastwood, 33 App. D. C. 291,1909 C. D. 418, which involved 
a device for breaking articles by dropping a weight on 
the same in which instead of mechanical grappling hooks 
and their connections, a magnet and electrical connections 
had been substituted. There the Patent Office was re¬ 
versed. 

In re Bliss, 39 App. D. C. 453, involved a regulator for a 
dynamo-electric machine which had solenoid-valves and a 
pneumatic motor, however, that regulator was claimed in 
combination with the dynamo-electric machine itself, even 
with its field windings and circuits; the latter were not 
included in the introductory phrase. 

In re Germantown Trust Co., 57 F. (2d) 365, C. C. P. A., 
involved a fuel gauge for automobiles which had a 
pressure-sensitive rheostat and a specific electrical instru¬ 
ment. The claim, however, set out the entire fuel gauge 
with its connections to the fuel tank which were not set 
out in the introductory phrase but again interwoven with 
the new. 

Appellee’s Counsel, p. 7, referred to an alleged “distinc¬ 
tion” said to have been made by the Examiner from the 
Williams-United case, although at the page referred to 
App. I 86, the Examiner does not refer to that case, but to 
Ex parte Jepson, which he then promptly misconstrues as 
will be seen because we want to consider that case. 

Ex parte Jepson, 1917 C. D. 62, was decided after the 
McNeil, Hawley, Ratican, and Bliss cases, but before the 
Williams-United case, and while it was not cited by the 


Supreme Court in that case, there is no doubt that the 
Court’s attention was called to the Jepson decision, be¬ 
cause actually Assistant Commissioner Clay forecast what 
a Court decision probably would be and his forecast became 
the law in the Williams-United case. 

The Jepson case was not only argued by able counsel 
(Kenyon and Kenyon) but was decided by an able As¬ 
sistant Commissioner who had had practice outside of as 
well as in the Patent Office. We, therefore, want to con¬ 
sider the case somewhat in detail and quote more ex¬ 
tensively therefrom than we would ordinarily do. That 
is particularly so because the Examiner has so thoroughly 
misconstrued the Jepson decision, while the Board of Ap¬ 
peals and Appellee’s Counsel are silent on that decision. 

The subject matter was for an electrical system of dis¬ 
tribution having as its characteristic feature a certain, 
solenoid in a certain relation to well-known apparatus for 
operating the lights of a car from a storage battery and 
charging the battery from a variable speed generator 
driven from the axle of the car. The claim which we will 
parse read as follows: 

“16. In an electrical system of distribution of the 
class wherein a variable speed generator charges a 
storage battery and when the battery becomes suf¬ 
ficiently charged a voltage coil becomes effective to 
regulate the generator for constant potential, . . . ” 
“. . . the combination with said voltage coil of a 
coil traversed by current flowing to the battery which 
is acted upon by decreasing battery current to reduce 
the potential maintained constant by the yoltage 
coil” (p. 62). 

The first part, of course, is what we have called the “in¬ 
troductory phrase,” the Supreme Court the “preliminary 
statement” and by Commissioner Clay, the “preamble.” 




It corresponds closely to that employed in the claims in 
this case. As appears, p. 63, it was at that time the view 
of the Patent Office that such phrase did not constitute a 
limitation. Commissioner Clay, however, reviews the his¬ 
tory of R. S. 4888, pp. 63, etc., and the decisions there¬ 
under and comes to the following conclusions, p. 67: 

“From a review of the cases it seems to me it is 
not the function of the Patent Office, as it is of the 
courts, to undertake to control the elasticity of the 
language of the claim.” 

Commissioner Clay later, p. 68, quoted from the Com 
Planter Case, 23 Wall 90, U. S. 181, 224: 

“No particular form of words is necessary if the 
meaning is clear.” 

Commissioner Clay further says: 

“ J . . The real question here is whether it conduces 
to a clear and distinct pointing out of the invention 
if the supporting structure be specified in the form of 
a preamble sharply separated and distinguished from 
what is the description of the real invention” (p. 67). 

u . . . I can see no reason why the preamble of 
the claim should not perform the double function of 
completing the setting of the real invention claimed 
and also disclaiming the old parts of the apparatus, 
which constitute nothing but setting. This is, in 
effect, what this applicant attempts to do. I have no 
doubt it would meet with the approval of the courts, 
because it seems to me nothing can be so important 
as to remove all uncertainty as to the exact location 
of the forbidden field covered by a patent” (pp. 68-69). 

“To my mind many of the present difficulties of our 
patent system, including the difficulty of classification 
and of avoiding errors in declaring interferences, 
would virtually disappear if inventors could be in- 
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dnced to confine their descriptions to the essential 
invention and its necessary setting and their claims 
to a particular and distinct pointing out of the in¬ 
vention itself as distinguished from the setting.! When 
an applicant presents a claim, as in this case, which 
does particularly point out his exact invention, there 
is certainly nothing in the law to interdict his doing 
it by including the old parts of the st ru ctur e in a pre¬ 


amble and set apart from the structure which 


consti¬ 


tutes the real invention” (p. 70). 


There can be no doubt that the claims in this case are 
in harmony with the Jepson decision. There can be no 
doubt that this case as well as the Jepson case is in har¬ 
mony with the decision of the Supreme Court in the 1 
Williams-United case, discussed in Appellant’s Brief, pp. 
42-45, and more completely in Plaintiffs Motion for a New 
Trial, App. I, 16, etc. 


Appellee’s Counsel in their Brief state, pp. 6 and 7: 

“Although it is alleged at page 44 of appellant’s 
brief that the cited case is on all fours with the case 
at bar, nevertheless, it is easy to distinguish the two 
cases on their facts of record.” 

The only way, however, Appellee’s Counsel seek to dis¬ 
tinguish the two cases is that the “portions reproduced” 
from the Supreme Court decision in Plaintiffs Motion for 
a New Trial at App. 1,18: 

“make it plain that the propriety of including the 
old elements was based upon the fact that *• j* • it 
was necessary to make reference to certain portions 
of the machine in connection with the new combina¬ 
tions were to operate and with which they were to 
dovetail • * V” 


Here again, Appellee’s Counsel resort again to partial 
quotation leaving out parts by asterisks. When we supply 
those parts, the complete statement appears as follows: 





M . . . Such preliminary statement is commonly 
and properly used to specify the type of machine in 
which the claimed subsidiary combination of elements 
works an improvement over the prior art. In de¬ 
scribing the novel combinations embodied in the 
claims, it was necessary to make reference to certain 
portions of the machine in connection with which the 
new combinations were to operate and with which 
they were to dovetail, but, in mentioning these other 
mechanical parts, the claim does not purport to em¬ 
body them as elements of the claimed combination.” 

Appellee’s Counsel then say: 

u . . . The facts of the instant case at bar show 
plainly that it was not necessary to make reference 
in the claim to the gathering mechanism to define the 
new invention.” 

The above statement by the Supreme Court, completely 
quoted by us shows why it is necessary to do that sort of 
a thing namely to place the machine in question in its own 
art, namely, in that case in the art of shoe lasting ma¬ 
chines designated in the introductory phrase or preliminary 
statement of typical claim 55, 316 U. S. 379, as “a heel 
lasting machine.*’ 

Of course, Appellee’s Counsel ignore entirely the fact 
that in the next quotation from that same decision, in the 
Motion for a New Trial, App. I 18, the Supreme Court said 
it was entirely proper to include in the introductory phrase 
or preliminary statement of a claim for washing machines, 
a recitation of the machine itself as such and even recita¬ 
tions of the tub, the motor, and the washer. Appellee’s 
Counsel also ignore the statement by the Supreme Court 
next quoted, App. I 19, that it would have been entirely 
proper in the Lincoln case to include in the claim in that 
case, in the introductory phrase or preliminary statement 
thereof, a recitation of the grease gun and its coupler. 
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The purpose of an introductory phrase, or preliminary 
statement, or preamble in a claim is, of course to place the 
claimed invention in its own art, as distinguished from 
other arts non-analogous thereto, and that purpose was 
made abundantly clear in the Jepson decision from the 
parts quoted. That was particularly necessary here, be¬ 
cause of the Patent Office insisting on the McGraw patent 
relating to a logging conveyor for browing or staking pulp 
wood logs in which as found by the District Court, Finding 
(6), App. 12-13: 

“The carriage is not moved forward and back to 
gather the logs, these being simply laid on the front 
section.’ ’ 

! ^ 

And as to which the District Court found: 

“The McGraw logging conveyor is not analogous to 
a gathering loader and can not be employed in low- 
head-room mines.” 

! 

It will be apparent that the position of the Patent Office 
taken in this case is not only contrary to its own sensible 
fundamental decision in the Jepson case but is also con¬ 
trary to the decision of the Supreme Court in the Williams- 
United case. If that position be sustained, then an appli¬ 
cant for a patent on being faced with a wholly non- 
analogous thing, viz., the McGraw logging conveyor against 
a gathering loader, will be helpless because he will not be 
permitted to define his invention as related to his art in 
order to emphasize the non-analogy of the arts. It was 
particularly for that reason that Commissioner Clay made 
his fundamental decision in the Jepson case, because he 
showed, 1917 C. D. 69, that failure to do so in a District 
Court case (Forsyth v. Garlock, 142 F. 461) had resulted 
in a patent being held invalid, although the Court said in 
that case that if instead of simply specifying 

“a sheet material made up * • • in a particular way, 
had commenced with the words ‘In gaskets or steam 
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packing,’ or something of that nature, the view on 
which we have considered the case would easily be 
sustained, and the (reference) patent could not be¬ 
come material.” 


In Steinmetx v. Allen, 192 U. S. 543, 560, the Supreme 
Court said: 


“If there is a divergence of views between the 
courts and the Patent Office and the divergence pro¬ 
ceeds from a different interpretation of the statute, 
the views of the courts ought to prevail.” 


In this case, the Patent Office not only refuses to follow 
the Supreme Court decision in the Williams-United case 
but also refuses to follow its own sensible decision in the 
Jepson case, without a serious attempt to distinguish from 
either. This Court has had occasion to admonish the Patent 
Office on the matter of so-called estoppel which the Patent 
Office, has continuously confused with res adjudicata, by 
stating in 78 App. 233, Ethyl Gasoline v. Coe, 139 F. (2d) 
372: 

“On oral argument the Commissioner conceded that 
if the interpretation contended for in his brief were 
pressed to its logical limits, then Rule 96 and the 
practice under it would be arbitrary and capricious. 
This is the ever-present danger of rules of thumb 
which are designed to achieve convenience by avoid¬ 
ing the exercise of administrative discretion. Whether 
it was necessary to press the proposed interpretation 
to its logical limits in the present case is immaterial. 
That the rule was so interpreted and applied by the 
trial court is apparent” (p. 374). 


This case shows that the Patent Office insists on a rule 
of thumb, which prevents an applicant from defining the 
environment or setting of his invention in order to dis- 
' tinguish his invention and in order to place it in the art 
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where it belongs and to which he wants to restrict it to, 
namely; the art of loading conveyors for low-head-room 
mines. Then if the applicant should not agree to that rule 
of thumb he is rejected on such a wholly non-analogous 
thing like a logging conveyor which will simply not work 
in such a mine, as the District Court found, Finding (6). 
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The Claims Allowed Are Hot in Issue Here. 
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Appellee’s Coxmsel say in their Brief, p. 3, that the 
judgment of the District Court “does not deny Appellant 
a patent”; Appellant’s Brief, p. 46, to which Counsel refer, 
uses the wording “the Commissioner of Patents should be 
authorized to issue a patent to Plaintiff with the claims in 
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issue. 


Apparently in justification of the refusal of those claims. 
Appellee’s Counsel argue as follows: 


First, that Appellant has already been granted a patent, 
No. 2,370,147, for the gathering conveyor per se, which the 
Examiner said “is the subject-matter of a division case,” 
App. I, 83. However, that patent is not in the Record, 
although the entire Record, Volumes I and II, is a “Joint 
Appendix” agreed to by both parties, and there is no such 
defense in the answer App. I, 4-5. But assuming that 
Plaintiff already has a patent on the gathering mechanism, 
per se, set out in the introductory phrase of the claims in 
suit, that is no reason for refusal of a claim (viz., claim 
22) for “a gathering loader,” which after the introductory 
phrase specifies: 

“in combination, a loading conveyor structure 
mounted on said carriage and receiving the material 
so gathered and conveyed—” 


In Special Equipment Co. v. Coe, 324 U. S. 370, the Court 
said, 377: 
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“The statutes permit, and it is the settled practice 
of the Patent Office, many times sustained by this 
Court, to allow, claims to a combination and also its 
subcombinations. Philadelphia, W. & B. R. Co. v. 
Dubois, 12 Wall. ,, 
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Accordingly, the issue of the patent on the gathering 
- mechanism per se is no basis for the refusal of a patent 
on a loading conveyor structure defined in its art as a part 
of a gathering loader. As will also be obvious, the patent 
for the gathering mechanism could not be other than spe- 
~ cific because a gathering mechanism, per se, was broadly 
. included in the prior art patents from 1924 on and listed 
in Finding (2). Nor can it make any difference that the 
loading conveyor structure was elected to be claimed in 
„ this application. Here again, while Appellee’s Counsel 
did not request that that be included in the Joint Ap- 
5 pendix; as a matter of fact, and as will be obvious, the 
gathering mechanism per se was elected to be claimed in 
the other patent to which Appellee’s Counsel refer. 

Second, Appellee’s Counsel next assert in their Brief, p. 4: 

“It is noted that the allowed claims are drawn to 

1 

appellants’ novel loading conveyor per se, i. e., the 
allowed claims do not recite the gatherer as part of 
the combination.” 

What those claims are again does not appear, because 
again they do not appear in the Joint Appendix and it was 
obviously incumbent upon Appellee’s Counsel to have 
those claims included if they intended to rely upon them. 
Again there is no such defense in the answer, App. I, 4-5. 
They are obviously not the claims involved here, even if 
the introductory phrase be omitted; for regardless of that 
phrase, it is still contended by Appellee’s Counsel in their 
Brief, pp. 10-11, that the claims in suit are unpatentable 
; for lack of invention over the McGraw patent, although 
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the District Conrt in handing (6), App. 1,12-13, found the 
McGraw logging conveyor “not analogous” to Plaintiff’s 
gathering loader and that it “cannot be employed in low- 
head-room mines.” It is obvious, therefore, that those 
allowed claims contained restrictions, distinguishable even 
from the McGraw structure, even though the latter was 

t 

not analogous and impossible for use in this art. 
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In Montgomery v. Marzall, ... App. D. C. ...»189 F. (2d) 
640, the Patent Office took the same position, namely, that 
since the Patent Office had already allowed claims, the 
applicant should be satisfied with them and not ask for 
more; however, this Court decided contrary to the Patent 
Office and authorized the Commissioner of Patents to allow 
those additional broader claims. ' 
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CONCLUSION. 


We realize that the standards of what is patentable has 
been considerably restricted as the years have passed. 
We also realize that the Findings of the Patent Office are 
entitled to proper weight and that is more so of the de¬ 
cision of the District Court sought to be here reversed. 
However, this is a case where the Patent Office took one 
position and where the Opinion of the District Court 
agreed somewhat with the Patent Office. However, the 
Findings of Fact of the District Court (l)-(ll), App. I, 
10-15, are in disagreement of both, and they were made 
after the District Court had reconsidered the same. 
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Moreover, as appears in this case, the District Court was 
clearly in error on three phases, namely: First, in his Opin¬ 
ion, in considering the Clarkson invention as simply in¬ 
volving two pivots instead of one, when we showed in 
Appellant’s Brief, p. 22, etc., that such was not the case 
at all; that certainly involved an error of fact. Second, in 
his Opinion the District Court again erred factually in eon- 




- -r . - T y 
\ -A 


r 

, ♦ ^ 


• - . v*:; •' <‘„A » 


j 

'c v ':. 1 

‘ •'3 

/A - , • ta 


.. f v , * -a- $ 

. , •' ' •, V ‘.I' 




f * , \ *T 
V. > f > 


'• w x T- . r ;*3 

1 ' '*r A ► . ' . J, ■ j 


J " * ,, J ,—' — V* . 


1. # ' .» . » ‘w 

. •/- -*-4 

• A 1 * ,1 ' v ’ ' * ‘ ■*- ^' Afci 


'^ X t' s**A - ' 

■•■.AO. 







— 26 — 


•W* 1 ,—- "* <vv^. 




'v> r iL-.'iyc; ' ,>• •■ 

I’ujN, ^ v. •’ *■ . % 
^•^.;.-' r ^ t •>." -*; * * ' v • 

-X** s' *, * ** .* ‘ ' rf - * , 

Mvji.?-y«*i;;’ r '-f.r ,- 

i? 4 ^ - ^'*"*r*i *> A j* /' v ' v ‘ 


V iT* 





i&^K 1 •"• <■ 

^ tVj ^'-' V*' ' -V ■"*• ■. ' 

^*V- *'*-■.* 



sidering apparently even the elements of the loading 
conveyor strnctnre as not operating in combination, when 
there has been no snch contention by the Patent Office and 
we showed in Appellant’s Brief, p. 27, etc., that that is 
contrary to the undisputed testimony of Stafford and 
Johnson, and even contrary to Findings (7)-(ll). Third, 
in considering that invention is a question of fact to 
be determined by the District Court when it is really a 
question of law and fact, and really involves a 
question of law in this case. Fourth, in not considering 
the question of the status of the introductory phrase of 
the claims, which involves a question of law. 

We believe that the District Court was impressed with 
the Clarkson machine as distinguished from the prior art; 
for that certainly appears from his Findings after recon¬ 
sideration of the case after he rendered his Opinion at the 
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conclusion of the trial. We believe the District Court was 
too much effected by the recent introduction into our 
patent decisions of the expression “flash of creative 
genius,” as meaning something more than what the Courts 
have considered that expression to mean. We showed what 
was meant by that expression in Appellant’s Brief, pp. 
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30-33. 
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With respect to the weight to be given to the decisions 
of the Patent Office, the two cases favored by the Patent 
Office are Abbott v. Coe, 71 App. D. C. 195, and Besser v. 
Ooms, 81 App. D. C. 7. Between these two, we have a 
number of decisions by this Court cited and quoted from 
at pages 38-41 of Appellant’s Brief. In each of these cases 
this Court reversed the District Court and decided against 
the decisions of the Patent Office. While in Standard Oil 
Development Co. v. Marzall, 86 App. D. C. 210, 181 F. 
(2d) 380, this Court affirmed the District Court and, of 
course, the Patent Office decisions; a comparison of the 
cases will show that that case did not involve the situa¬ 
tion as we have here. Here the Findings of Fact are such 


4 

1 


as to establish an mmsnal case, because with 
existing for 25 years, with every manufacturer in the 
working on the problem, the applicants were the first 
produce a machine capable of gathering coal fromthe- 
coal face and load the same into coal cars at the rear of ' 

t : . __ j 

the machine, all in low-vein coal mines, without requiring 





work seams which they otherwise could not work me¬ 
chanically and that the ability of the machine 
do that is due to its construction. As the District Court 
specifically found: 

(9) “For 25 years the mining of low- 
been a problem since operators have been forced into 
the mining of low-vein coal because of 
high-vein coal seams and because of the 


of the low-vein coal seams. Gathering and loading 
by hand is hard work, because a miner 
up but must work while bent over or on his knees.. J* 

Finding (9), App. I, 14. 

The last part is graphically shown in the photograph App. 

M ‘1 ''Sr^v &?<$$***»& 


II, 11. Clarkson testified, Tr. 60: 

i 

“In this low coal we usually find a very high grade 
coal, metallurgical coal. Where you find high grade 


material, you invariably find pretty rough i nuning^'i;^w^^^^^^^t 
conditions. I don’t know why He made it that way 
planned it that way, but you will usually find 

min ing conditions in low coal. > f n&t*.**y 


That the machine of the application in suit 
portant advance in this art cannot be questioned. The 
question, of course, is one of invention, which as 
it finally resolves itself as a question of law by application ‘ 
of the constitutional standard of patentability to the facts 
as specifically found by the District Court, finding (1)- 


( 11 ). 
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